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I.  Introduction
The events of September 11, 2001 shook the world of immigration law by its very roots.  Instantly, people became aware of the ease in which foreign nationals could enter and remain in the United States.  Unfortunately, in the ensuing 10 years Congress has continued to take a patchwork approach leaving states with little option but to take a wide variety of approaches to controlling immigration.  Unfortunately, experience has proven that individual states are just as inept as Congress is inactive in addressing immigration issues. 

The end result is that we are all subject to an unprecedented scrutiny at an ever-expanding list of venues; from traffic stops to airports to Border Patrol Checkpoints and ports of entry.  

As attorneys we have to remain vigilant that our constitutional safeguards are not eroded in the name of “the fight against terrorism.”  Not everyone is our enemy just as not everyone is our friend.  

My Dad passed away on August 3, 2001 and my world changed.  September 11 came a month later and our world changed.

When you represent or prosecute the foreign national, the Supreme Court dictates that you have to consider the immigration consequences for the defendant.  Disregard of the obstacles facing the foreign national can result in defense attorney malpractice, prosecutorial error and needless relitigation. A recent Supreme Court decision Padilla certainly opens the door for every old conviction to be scrutinized for possible errors of constitutional nature.

Well prior to 9-11 Congress created and progressively expanded the definition of “aggravated felony” creating a new class of immigrants who were removable.
 Congress also changed Federal definition of "conviction," for immigration purposes and lowered the bar for imposition of sanctions. Nearly every definitional change was declared retroactive though litigation has limited that effect somewhat. 

Interpretive decisions since the passage of IIRIRA from the Board of Immigration Appeals (BIA), the Circuit Courts of Appeal and the Supreme Court, have limited the relief available to aliens in some circumstances, expanded it in others and muddied the water in others. 

Some aliens now are forever barred from the United States for crimes in their past. They can’t immigrate or visit here legally, ever.  Others must overcome such significant hurdles that immigration is all but impossible.  

One thing is certain; the resident alien or the intending immigrant who committed a crime and paid his debt to society or who is charged with a crime regardless of when is no longer secure.  He will be scrutinized by Immigration and Customs Enforcement (ICE).  You just don’t know when. 

There are still methods that attorneys can use to satisfy the competing interests of the criminal justice system; the victim, the defendant, and society.  This paper introduces you to the basic categories of family immigration, other key ways that persons can be legally in the United States and some of the hurdles an immigrant must overcome to get or stay here.  

When working with a defendant you have to determine the following:

· Immigration or criminal record, 

· Type of record, 

· ground of inadmissibility or removability,

· Immigration status of your client,

· Potential outcome of the criminal case (pending or past),

· Potential detention issues, (bond, mandatory detention, reinstatement of removal),

· Immigration goal, (to go, to stay for a while longer or to stay forever)

· Criminal remedies available (plea bargain, habeas corpus, coram nobis, motion for new trial, conditional discharge, revocation of probation, plea to a lesser offense, deferred prosecution, outright dismissal, and not guilty verdict.
· Immigration Relief available.

Later on in the immigration process, when the Department of Homeland Security (DHS) or an Immigration Judge reviews a prior conviction, he/she can now consult an expanded number of documents to identify the details of the offense or conviction.  

Defense counsel and prosecutors must endeavor to keep the record of conviction specific.  If a plea is to be to a lesser included, offense the original charge has to be dismissed and refilled as the lesser offense.  Otherwise the entire file will become relevant and the subject of litigation.

Since so many criminal statutes include multiple lesser included, offenses, a plea to a lesser included, offense is one of the very most important strategies left to immigration attorneys, prosecutors and the defense bar.  This approach can permit a noncitizen to plead to an offense that is acceptable to the prosecution but does not cause adverse immigration consequences.  Because of Padilla, the burden is now on you to specifically inform the defendant of the immigration consequences of a plea. 

II. Categories for Family Members 

A. The Immigrant

1. Immediate Relatives. 

Immediate relatives (spouse, parent or child of an American citizen) have the most direct ability to immigrate since there are an unlimited number of visas available to them.  Whether here legally or not, spouses and children have options if they want to immigrate.  But as I will discuss later, many opt to stay stateside illegally.  Immediate relatives include the following:

· Spouses of U.S. citizens

· Children under the age of 21 and who are not married

· Parents of U.S. citizens, if the citizen petitioners are at least 21 years old.

· Spouses of deceased U.S. citizens who were married for at least two years at the time of the death are eligible for immigrant visas so long as they were not legally separated at the time of the death, the alien filed an immediate relative petition within 2 years of the death and the alien does not remarry. The minor children of such spouse are also considered immediate relatives and are subject to the same restrictions as the spouse.

The key thing to remember about this category is that each beneficiary must be individually petitioned. 

2. Preference Petitions

Family based or “preference” visa petitions do not offer unlimited numbers of visas. Congress has always limited the number of visas available.  The wait in any of these categories is years.  The four basic categories for family preference immigration are; 

· 1st preference is for adult single child of an American citizen, 

· 2nda preference is the spouse and minor children of a lawful permanent resident, 

· 2b preference is for adult single sons or daughters of permanent residents, 

· 3rd preference is for married children of American citizens, and the 

· 4th preference for brothers and sisters (single or married) of United States citizen

3. Derivative Beneficiaries
The immediate family of the principal alien under the family-sponsored preferences is entitled to the same status and order of consideration, if they come with or will join the spouse or parent later

The different preference provisions indicate the number of immigrant visas to be allotted to each of the preference categories. The number of immigrant visas to be allotted to the preference categories can be found in the Visa Bulletin available online and by email subscription from the State Department.

4. Priority Dates

Priority dates are confirmed on the date that the visa petition for Alien Relative or Employee (form I-130 or I-140) is approved for processing by Citizenship and Immigration Services (CIS). The priority date is the date that the petition is properly filed with the CIS.  The priority date marks a place in line for the person and sometimes the family as well.  Since immediate relatives are not subject to quota restrictions, but priority dates are relevant for them for purposes of treatment pursuant to the Child Status Protection Act. Immigrant visas are issued to preference applicants in sequential order according to the priority dates established for them.

5. The Child Status Protection Act (CSPA)
Before the CSPA, the extensive agency processing backlogs made “aging out” a major problem for direct and derivative beneficiaries of permanent residents. Under pre-CSPA law, once the child reached the age of 21 the child lost their eligibility to immigrate with his or her parents as the derivative beneficiary. The child also would lose their eligibility to immigrate as the immediate relative child of a citizen or a child of a lawful permanent resident.
  The child of a citizen who turned 21 would automatically be placed into the 1st preference category and see the wait grow for immigrant status by several years.

Congress has developed a formula for locking in the age of children seeking status as the direct or derivative beneficiary of permanent resident. This formula subtracts the time that it took to process the immigrant petition from the age of the beneficiary on the date the petition was approved. This creates a fictional “CSPA age equivalent” allowing a person over the age of 21 to immigrate if the result from the calculations renders a CSPA age that is less than 21.

CSPA provided remedies to address the problem of aging-out . CSPA establishes that the age of a U.S. Citizen’s child as of the date of filing the form I-130 Petition for an Alien Relative. This locks in the benefit regardless of when the case is approved. This child will continue to be eligible as a “child” even if immigration takes place after the child has turned 21, so long as the child is not married.

B.  K Non Immigrant Visas
1. The Fiancé Visa K-1

A K-1 visa is a nonimmigrant visa that allows the fiancé of a U.S. citizen to enter into the United States for a period of 90 days. During this period the nonimmigrant must marry the petitioner. The beneficiary may then apply for permanent residence. A K-1 visa can only be issued after a petition has been filed with the Department of Homeland Security.
  To be approved, satisfactory evidence must be provided to establish that the parties “have previously met in person within two years of the date of filing the petition, unless a waiver is granted, have a bonafide intention to marry and are legally able and actually willing to conclude a valid marriage in the United States within 90 days after the fiancé(e)’s arrival”.
  Upon marriage to the petitioner within the 90-day period the K-1 fiancé can apply for an adjustment to permanent resident status. If the parties fail to marry during the 90-day period the fiancé who is trying to obtain a K-1 visa will be required to leave.  If the person fails to leave they are subject to removal.
 I have had clients who did not marry within 90 days, though they intended to. I have sent them to register a “common law” marriage within the 90 days.
If a K-1 married the petitioner outside the 90-day window and does not have a back-dated common-law marriage, all is not lost. The K-1 entrant may still adjust without leaving the country, but the petitioner must start from scratch and file form I-130 visa petition for the beneficiary. The K-1 entrant, however, may only adjust through the K-1 petitioner. No one else on earth can be the petitioner unless the K-1 leaves the country first.

Recent case law has greatly expanded the ability of K-1 entrants to adjust status in the United States. A K-1 beneficiary who married the petitioner within the 90-day timeframe may adjust status, whether or not the marriage to the petitioner is still viable or even in existence at the time of adjudication, so long as the marriage was contracted in good faith (i.e. not fraudulent). Matter of Sesay, 25 I&N Dec. 431 (BIA 2011).
2. K-2 Dependents

Minor, single children of a K-1 beneficiary who have been listed in the petition may obtain K-2 status, if they are accompanying or planning to join the beneficiary. There is no requirement for a separate petition to be filed

3. K-3 Visa and K-4 Visa

The K-3 visa and K-4 visa allows the immediate family which includes spouses and children who are the beneficiaries of pending or approved 1-130 visa petitions to be admitted as non-immigrants and adjust to immigrant status while in the United States.
  This non-immigrant visa can solve many problems for people who married a citizen and assumed that the bureaucracy would let the spouse in. 

A K-3 visa may be given to a person who has a valid marriage with a U.S. citizen. A K-4 visa is for the unmarried child of a K-3. It is required by statute that an immediate relative petition be filed in the United States first and that the K-3 petition has been approved.
 After the issuance of the K-3 visa (and K-4) non-immigrant visa and they enter into the United States and adjust their status to permanent resident. The option remains for the individual to apply for an immigrant visa at the correct consular office abroad.



C.  V Visa and V Status

For those who are here illegally, V status allowed them to come out of hiding to convert from illegal to legal status.  V status is not the same as the V visa.  A person who has V status obtained in the United States must apply for the V visa at the American Consul the first time they return home.

To qualify, an applicant for V classification must be the beneficiary of a family-based second Preference I-130 petition filed with the Attorney General on or before December 21, 2000. Though after eleven years this visa category has much less utility, there are still people out there who qualify for this status.  Most probably the person you encounter with V status will be he adult child of permanent resident who aged out and could not finish the immigration process with his parents.  The primary benefits that are available to V visa or status holders are:

1. Employment authorization, 

2. The ability to enter the United States as non-immigrants, or 

3. The ability to remain in the United States legally.

The persons’ status automatically terminates 30 days after the occurrence of one of the following.

1. The denial, withdrawal or revocation of the 1-130 petition filed on behalf of the individual in V status.

2. The denial or withdrawal of the immigrant visa application or application for adjustment of status filed by the person in V status.

3. The petitioner loses eligibility to qualify the family for V status through removal.

4. When the principals V status has ended the status of all V-3 dependent or person seeking derivative benefits also ends.

D. Conditional Resident Status
In 1986 safeguards were put in place to protect against the problem of marriage fraud. These safeguards included granting resident status on a conditional basis to individuals who obtained immigration status through marriage to a U.S. citizen or lawful permanent resident if the marriage was less than two years old when the person obtained resident status. 

They are granted the rights and privileges of lawful permanent residents. 
  They accumulate time toward citizenship eligibility, can petition family, obtain a job, and must register with the Selective Service system when required.

The status “condition resident” can be removed by either filing a joint petition (form I-751) filed within the three month period preceding the second anniversary of the noncitizen obtaining resident status, or by filing a waiver application on the same form if not filing jointly. There is a good faith marriage exception to the joint filing requirement.  

The following changes were made in the Immigration Act of 1990;

· Grounds for the I-751 waiver were expanded where the marriage ends or is not viable.

· If it can be shown through clear and convincing evidence that the marriage was entered into in good faith then a waiver can approved.  

· An I-485 application or an I-130 visa petition can be approved for a non-citizen who marries while the proceedings are under way.

E. LIFE Act
The Legal Immigration and Family Equity Act of 2000 (LIFE act) expanded INA §245(i) by removing the old cut off date of January 14, 1998 and replacing it with April 30, 2001. This extension made it possible for certain persons eligible for permanent residence based on a family or a job to become permanent residents without leaving the country.
 

Aliens to be eligible for LIFE Act benefits had until April 30, 2001 to have an immigrant visa petition filed in their behalf or a labor certification with the Department of Labor. The LIFE Act to also made it a requirement for individuals prove physical presence in the U.S. when filing a petition or labor certification after January 14, 1998, but before April 30, 2001. The eligible alien must prove that they were in the United States on December 21, 2000.
 Any visa petition or labor certification was filed before April 30, 2001 potentially qualifies the beneficiary and their progeny for adjustment of status under any category that they become eligible for.
Many employers, looking to help the loyal workers, took advantage of this remedy and filed labor certifications. Now, through the passage of time, the children of some have turned 21 and can now immigrate their parents. On the flip side, the children who did not immigrate with their parents can become permanent residents through any category available to them because they are deemed “derivative beneficiaries” of the petition filed by or on behalf of their parents. 

Many unscrupulous persons took advantage of the confusion and filing frenzy and filed or filled out applications that had absolutely no merit to them whatsoever.  The standard for review of any 245 (i) petition is whether it was “approvable when filed.”  Though it has been loosely defined by the USCIS, fraudulent applications do not confer any benefits.

For many persons, this was the only hope that they would ever immigrate.  Thus, a Chinese specialty food cook, without immigrant or citizen parents or a spouse, who had lived in the U.S. more than one year illegally, and who had a labor certification filed for him before April 30, 2001 would be eligible to adjust status in the U.S. when the labor certification was approved or when his oldest citizen child turned 21.  If he went home to do immigrate, he would be excludable for ten years because of his unlawful presence in the U.S. of more than one year. He probably never makes it back.  

Similarly, if the parent of a citizen child leaves the U.S. after six months or more of unlawful presence, they will not be eligible to return until they have been outside the USA for three years.  If they were unlawfully present in the USA for more than a year, they would be subject to the ten year bar.  There is no waiver of the unlawful presence based on a citizen child.

Thus you can see why Section 245i, is so important to a vast numbers of immigrants.  Through the cutoff date is ten years ago, Section 245i continues to pay benefits to the parents and sometimes their children. 
F. Temporary Protected Status (TPS)

Temporary Protected Status is a temporary immigration status given to eligible nationals of selected countries. For a period of time the President chooses a country under the TPS program. It is not mandatory for TPS beneficiaries to leave the United States and they may obtain work authorization. However, a TPS beneficiary is not a permanent resident. When the Secretary ends a country’s TPS designation, the alien will return to the status he or she had prior to TPS or to any other status he or she may have obtained while registered for TPS.

There are other remedies that are discussed later in this paper that are available in the context of removal proceedings.

G. U.S.A Patriot Act

In the wake of the events of September 11, 2001, Congress passed a statute which strengthens internal security and upgrades the United States’ ability to identify and to deny admission of aliens involved in terrorist organizations, there are also provisions preserving immigration benefits for noncitizens victims of terrorist activity that took place on September 11, 2001. The terrorist activity must have directly resulted in death or disability of a spouse or child or the loss of employment due to the physical destruction or damage resulting from terrorist acts of September 11, 2001.

H. Special Immigrant Juveniles

I. Widows

By new provision of law, spouses who were widowed within two years of marriage are also protected. Spouses and children of deceased U.S. citizens who were residing in the United States at the time of the citizen’s death, provided that the surviving spouse has not remarried. INA §204(l).

III. Criminal Convictions.  
Congress has broad plenary authority to determine classes of aliens who may be admitted into the United States and the grounds for which they may be removed. Pursuant to the Immigration and Nationality Act (INA), as amended, certain conduct may either disqualify an alien from entering the United States (“inadmissibility”) or provide grounds for his or her removal/deportation.  Prominently included among this conduct is criminal activity. “Criminal activity” comprises acts violative of federal, state, or, in many cases, foreign criminal law.  It does not cover violations of the INA that are not crimes, most notably, being in the U.S. without legal permission. Thus, the term “illegal alien” — an alien without legal status — is not synonymous with “criminal alien.” That unfortunate monikor has been foisted on undocumented foreign nationals by paranoid ?? who fear the changing demographic of the nation and the state.  What they do not realize is that the days of Ward and June Cleaver are gone.  

Most crimes affecting immigration status are not specifically mentioned by the INA, but instead fall under a broad category of crimes, such as crimes involving moral turpitude or aggravated felonies.  Certain criminal conduct precludes a finding of good moral character under the INA a requirement for naturalization and certain types of immigration relief. 

Additionally, aliens facing removal may be allowed to remain in the United States, subject to discretionary or mandatory relief from removal for humanitarian reasons, such as through asylum, withholding of removal, cancellation of removal or order of supervision. Aliens facing removal may also be permitted to depart the United States voluntarily, avoiding the legal consequences of removal i.e. a waiver of the removal before legal re entry. Criminal conduct may affect an alien’s eligibility for either voluntary departure or discretionary relief from removal.  

Congress pounded on convicted immigrants and non-immigrants with the passage of a wide variety of amendments to the Immigration Act.  Even as the list grew broader, Congress and the Courts added more depth.  

A. What was not a Conviction?
The standard to determine what constituted a 'final conviction' for immigration purposes, was developed in Matter of Ozkok 19 I&N Dec. 546 (BIA 1988).  With Ozkok, the criminal alien had protection from being “convicted” i.e. deferred adjudication.  

B.  Congress Changes the Rules.

Congress overruled Ozkok with §322 of IIRIRA changing the definition of conviction and targeting aliens whom Congress wanted to be considered "convicted." The INA § 101(a)(48)(A) now states: 

(A) The term "conviction" means, . . . , a formal judgment of guilt of the alien entered by a court or if adjudication of guilty has been withheld, where -

(i) A judge or jury has found the alien guilty or the alien has entered a plea of guilty, nolo contender or has admitted sufficient facts to warrant a finding of guilt, and

(ii) the judge has ordered some form of punishment, penalty, or restraint on the alien's liberty to be imposed.

The BIA addressed Texas deferred adjudication in Matter of Punu, 22 I&N Dec. 224 (BIA 1998) holding that the third prong of for determining whether a conviction exists with regard to deferred adjudication had been eliminated pursuant to section 101(a)(48)(A) of the Immigration and Nationality Act, 8 U.S.C. § 1101(a)(48)(A) (Supp. II 1996). The BIA stated that: “A deferred adjudication under article 42.12, §5 of the Texas Code of Criminal Procedure is a conviction for immigration purposes." Matter of Ozkok, 19 I&N Dec. 546 (BIA 1988), superseded.

The new definition does not affect state statutes or informal procedures, which do not require the alien to plead guilty to the offense, or the judge to make a determination of guilt prior to the imposition of conditions such as a Pretrial Diversion program or a declaration of juvenile delinquency.  


A judgment of guilt that has been entered by a general court-martial of the United States Armed Forces qualifies as a “conviction” within the meaning of section 101(a)(48)(A) of the Immigration and Nationality Act, 8 U.S.C. § 1101(a)(48)(A) (2000). Matter of RIVERA-VALENCIA, 24 I&N Dec. 484 (BIA 2008)

Likewise, the imposition of costs and surcharges in the criminal sentencing context constitutes a form of “punishment” or “penalty” for purposes of establishing that an alien has suffered a “conviction” within the meaning of section 101(a)(48)(A) of the Immigration and Nationality Act, 8 U.S.C. § 1101(a)(48)(A) (2000) Matter of CABRERA, 24 I&N Dec. 459 (BIA 2008).
C. Once Convicted, Almost Always Convicted. 
In Texas, a discharge from probation can result in a setting aside of the finding of guilt and a dismissal of the charges. This used to eliminate adverse immigration consequences at the end of probation. Many defense attorneys took this route for their clients on my advice. 

That changed with the BIA decision in Matter of Roldan, 22 I&N Dec. 512 (BIA 1999).  The Board reached four significant conclusions.
1. Under the definition of "conviction" provided at section 101(a)(48)(A) of the INA, 8 U.S.C. § 1101(a)(48)(A), no effect is to be given in immigration proceedings to a state or federal action purporting to expunge, dismiss, cancel, vacate, discharge, or otherwise remove a guilty plea or other record of guilt or conviction by operation of a state rehabilitative statute.

Thus, an alien’s federal conviction of transporting illegal aliens, though vacated by the district court, remains a conviction under § 1101(a)(48)(A) for the purpose of immigration laws. Renteria-Gonzalez v. INS, 310 F.3d 825 (5th cir. Nov. 11, 2002) rhg denied 2003 WL (5th cir. Fed. 27, 2003

2. With enactment of a federal statute defining "conviction" with respect to an alien, precedent
 decisions addressing state rehabilitative actions are no longer controlling.

3. Once an alien is subject to a "conviction" as defined at section 101(a)(48)(A) of the Act, the alien remains convicted for immigration purposes notwithstanding a subsequent state rehabilitative action erasing the original determination of guilt,

4. The exception stated in Matter of Manrique, Interim Decision 3250 (BIA 1995), according federal first offender treatment to some state drug offenders receiving rehabilitative treatment is superseded by the enactment of §101(a)(48)(A). 

Roldan’s guilty plea for possession of a controlled substance was vacated and his case dismissed when he completed probation pursuant to the rehabilitive section of 19-2604(1) of the Idaho Code. The BIA found him convicted for immigration purposes. Matter of Roldan, 22 I&N Dec. Dec. 512 (BIA 1999).


In another instructive case a Canadian was found removable after the BIA held that a quashed drug conviction was still valid.  In that case the BIA held that a drug conviction quashed by a Canadian court was not based on defect in the conviction or in the underlying proceedings, but entered solely for immigration purposes. The respondents “conviction” for possession of a controlled substance under INA §101(a)(48)(A) still stands. In re Pickering, 23 I&N Dec. 621 (BIA 6/11/03) Int. Dec. 3493. 

Following Matter of Marroquin, the Attorney General reversed and remanded to the BIA, ruling that even where an alien individual's firearms conviction was expunged pursuant to California state law, the individual is still considered "convicted" for immigration purposes, and remains removable. Matter of Luviano-Rodriguez, 23 I&N Dec. 718 (A.G. 2005) Int. Dec. 3508.
The Board has created narrow exceptions to this harsh treatment.

1. Juvenile Delinquency - In Matter of Devison, Int. Dec. 3455 (Board of Immigration Appeals 2000) the Board held that a youthful offender adjudication pursuant to the New York Criminal Procedure Law corresponds to a determination of juvenile delinquency under the Federal Juvenile Delinquency Act, 18 USC §§5031-5042.  The Board reaffirmed that juvenile delinquency and youthful offender adjudication are not the same as an expungement or a deferred adjudication.

2. Non Rehabilitative Vacation of Judgement - In Matter of Rodriguez-Ruiz, Int. Dec. 3436 (BIA 2000), the Board held that a conviction vacated pursuant to the New York Criminal Procedure Law does not constitute a conviction for immigration purposes within the meaning of §101(a)(48)(A). The BIA distinguished Roldan, infra, by noting that the alien’s conviction had not been expunged but vacated.  The BIA coupled this with the lack of evidence that the criminal procedure statute was rehabilitive in nature. 
3. BIA Says Trial Court Modification of Criminal Sentence Valid for Purposes of Immigration Law. A trial court’s decision to modify or reduce an alien’s criminal sentence nunc pro tunc is entitled to full faith and credit by IJs and the BIA, and such a sentence is thus valid for purposes of immigration law without regard to the trial court’s reasons for the modification or reduction. Matter of Cota, 23 I&N Dec. 846 (BIA 2005) I.D. #3522.

4. BIA Rules that a "Violation" Does Not Equate to a Criminal Conviction. An alien found guilty of a "violation" under Oregon law does not have a "conviction" for immigration purposes under section 101(a)(48)(A) of the Immigration and Nationality Act, 8 U.S.C. § 1101(a)(48)(A) (2000). In re Hadi Eslamizar, Respondent, 23 I&N Dec. 684 (BIA 2004) Int. Dec. 3502

5. BIA Rules on Failure of Trial Court to Advise of Immigration Consequences of Guilty Plea (2/9/2006)  The BIA rules that a conviction vacated pursuant to Section 2943.031 of the Ohio Revised Code for failure of the trial court to advise the alien defendant of the possible immigration consequences of a guilty plea is no longer a valid conviction for immigration purposes. Matter of Adamiak, 23 I&N Dec. 878 (BIA 2006) I.D. #3525.
6. INSERT SOMETHING ABOUT PADILLA AND REFERENCE THE APPENDIX?  

7. Psychological Treatment - Someone who has been committed for treatment has not been sentenced. Matter of N, 8 I&N Dec. 660 (BIA 1960); In Re S, 3 I&N Dec. 48 (BIA 1947); and Holzapfel v. Wyrsch, 259 F.2d 890 (3d Cir. 1958). 

D.  A Client’s "Time in Jail" is not effected by suspension of the imposition of a sentence.
Before IIRIRA, a sentence of two years in jail, probated for two years, did not count as time in jail.  IIRIRA at INA §101(a)(48)(B) redefined punishments as follows:  

(B)
Any reference to a term of imprisonment or a sentence with respect to an offense is deemed to include the period of incarceration or confinement ordered by a court of law regardless of any suspension of the imposition or execution of that imprisonment or sentence in whole or in part. (Added by Sec. 322 of Pub. L. 104-208, Sep. 24, 1996) (emphasis added) 

Therefore a sentence of two years in jail, probated for three years, is the same as two years in jail or the penitentiary.

In Re S-S-, 21 I&N Dec. 900 (BIA 1997) the BIA reviewed INA 8 U.S.C. § 1101(a)(48)(B) and overturned years of precedent that had held that a sentence is not actually imposed when a court suspends imposition of the sentence and held the contrary.

The respondent, a lawful immigrant  who, plead guilty to "terrorism", an Iowa class “D” felony received a suspended sentence of a prison term "not to exceed 5 years," probated for 2 years.  Later, he was charged with deportability
 as an alien convicted of a crime involving moral turpitude, and under section 241(a)(2)(A)(iii) of the Act, as an aggravated felon.  

The Board held that, pursuant to section 101(a)(48)(B) of the INA, an alien's term of imprisonment for immigration purposes is the period of incarceration or confinement ordered by a court of law, irrespective of the court suspension of the imposition or execution of the sentence in whole or in part.  

In S-S-, infra, the Board found that the alien's suspended sentence for an "indeterminate term not to exceed 5 years" was the same as a sentence to 5 years imprisonment for immigration purposes and satisfied the imprisonment requirements for a charge under sections 241(a)(2)(A)(i) and (iii) of the Act, 8 U.S.C. §§ 1251(a)(2)(A)(i) and (iii) (1994).  

Therefore, after IIRIRA even one year in jail, probated for one year is the same as one year in jail. 


However, Texas misdemeanor assault with a sentence of one year or less is not a crime of violence.  U.S. v. Villegas –Hernandez, 468 F.3d 874 (5th Cir. 2006).  However, that is because the Court held that Texas misdemeanor assault is not a crime of violence because it can occur recklessly.
E.  Retroactive Application date of the revised definition of conviction.

The Board also ruled in Matter of S-S-, infra, that Section 101(a)(48)(B) of the Act as created by section 322(a)(1) took effect on September 30, 1996, and was meant to apply to convictions and sentences entered before, on, or after that date.  In S-S-, infra, BIA held that section 101(a)(48)(B) applied to the alien even though it was not in effect at the time of the Immigration Judge's original decision.

IV.  Criminal Foreign Nationals are ineligible for visas or admission.
All of us are subject to inspection at the border or port of entry. INA § 235, 8 USC § 1225; 8 CFR § 235.  It happens to us every time we enter the United States after a trip abroad. We are all treated as “arriving aliens” and must prove that we are admissible, i.e. not excludable. It is so easy for citizens once we prove that with a passport. 

The Department of Homeland Security is empowered to interrogate applicants for entry, including you and me, when we apply for entry to the U.S. to determine admissibility.  The Department of Homeland Security’ skills are getting better and better all the time.  

An excludable alien is any person who is not eligible to enter the United States. 8 CFR Section 240.8(b). The INA, 8 USCS §1182 (1998) defines the classes of excludable or inadmissible aliens. The regulation defines an arriving alien as: 

1. Any alien who seeks admission to or transit through the United States at a port-of-entry, or 

2. An alien who is interdicted in international or U.S. waters, and brought into the United States by any means, and parolees. 8 CFR 1.1(q).  

3. The Attorney General is also authorized to designate aliens in the United States for less than two years as "arriving aliens" in certain situations.  8 CFR 235.3(b)(1)(ii).  

A border inspector may examine us and our documents to determine if we are admissible. If the inspector determines that one or more of the grounds of excludability or removability apply to an arriving alien, that alien is placed into removal proceedings. 

Whenever you are applying, pay particular attention to the grounds that call for a “conviction,” a minimum amount of time in jail or a monetary loss above a certain level or a combination.  Not until those thresholds are met will a client be removable but they could make them excludable. 

The problem for our clients is when they have traveled in and out of the United States on a variety of occasions.  The ease with which they enter leads them to believe that their criminal case does not have immigration implications.  But then one day they are stopped and scrutinized more closely.  Sometimes they are detained sometimes they are paroled into the United States.  Occasionaly they are served with a Notice to Appear before an Immigration Judge at a later date.  If they are held as an arriving alien, they are not eligible for a bond.

Except as otherwise provided in the Act, aliens who are inadmissible under the following criminal grounds are ineligible to receive immigrant and non-immigrant visas and ineligible to be admitted to the United States.  

 (A) Conviction of certain crimes.

(i) In general, except as provided in clause (ii), any alien convicted of, or who admits having committed or who admits committing acts, which constitute the essential elements of--

(I) A crime involving moral turpitude (other than a purely political offense) or an attempt or conspiracy to commit such a crime, or

(II) A violation of (or a conspiracy or attempt to violate) any law or regulation of a State, the United States, or a foreign country relating to a controlled substance (as defined in section 102 of the Controlled Substances Act (21 U.S.C. 802)), is inadmissible.

(ii) Exception. Clause (i)(I) shall not apply to an alien who committed only one crime if--

(I)(Juveniles) the crime was committed when the alien was under 18 years of age, and the crime was committed (and the alien released from any confinement to a prison or correctional institution imposed for the crime) more than 5 years before the date of application for a visa or other documentation and the date of application for admission to the United States, or

(II)(Petty Offense) the maximum penalty possible for the crime of which the alien was convicted (or which the alien admits having committed or of which the acts that the alien admits having committed constituted the essential elements) does not exceed imprisonment for one year and, if the alien was convicted of such crime, the alien was not sentenced to a term of imprisonment in excess of 6 months (regardless of the extent to which the sentence was ultimately executed). 
 21 U.S.C. 802 (i)(I)

(B) Multiple Criminal Convictions. 
Any alien convicted of 2 or more offenses (other than purely political offenses), regardless of whether the conviction was in a single trial or whether the offenses arose from a single scheme of misconduct and regardless of whether the offenses involved moral turpitude, for which the aggregate sentences to confinement were 5 years or more is inadmissible.

(C) Controlled Substance Traffickers. 

Any alien who the consular or immigration officer knows or has reason to believe is or has been an illicit trafficker in any such controlled substance or is or has been a knowing assister, abettor, conspirator, or colluder with others in the illicit trafficking in any such controlled substance, is inadmissible. 


An alien is removable under section 237(a)(1)(A) of the Immigration and Nationality Act, 8 U.S.C. § 1227(a)(1)(A) (2006), as one who was inadmissible at the time of entry or adjustment of status pursuant to section 212(a)(2)(C) of the Act, 8 U.S.C. § 1182(a)(2)(C) (2006), where an appropriate immigration official knows or has reason to believe that the alien is a trafficker in controlled substances at the time of admission to the United States. Matter of CASILLAS-TOPETE, 25 I&N Dec. 317 (BIA 2010) Matter of Rocha, 20 I&N Dec. 944 (BIA 1995), modified.
 (D) A Technical Amendment to INA §212(a)(2)(C), 8 U.S.C. § 1182(a)(2)(C)(ii) was later added to make inadmissible the "spouse, son or daughter of an alien inadmissible under clause (i)[who] has, within the previous 5 years, obtained any financial or other benefit from the illicit activity of that alien and knew or reasonably should have known that the financial or other benefit was the product of such illicit activity.
  No conviction is needed to trigger its application, only a "reason to believe."  

(E)Prostitution and Commercialized Vice. 

Any alien who--

(i) Is coming to the United States solely, principally, or incidentally to engage in prostitution, or has engaged in prostitution within 10 years of the date of application for a visa, admission, or adjustment of status,

(ii) Directly or indirectly procures or attempts to procure, or (within 10 years of the date of application for a visa, admission, or adjustment of status) procured or attempted to procure or to import, prostitutes or persons for the purpose of prostitution, or receives or (within such 10-year period) received, in whole or in part, the proceeds of prostitution, or

(iii) Is coming to the United States to engage in any other unlawful commercialized vice, whether or not related to prostitution, is inadmissible.

(F) Certain aliens who have asserted immunity from prosecution. 

Any alien--

(i) Who has committed in the United States at any time a serious criminal offense (as defined in section 101(h) [8 USCS §1101(h)]).

(ii) For whom immunity from criminal jurisdiction was exercised with respect to that offense,

(iii) Who as a consequence of the offense and exercise of immunity has departed from the United States, and

(iv) Who has not subsequently submitted fully to the jurisdiction of the court in the United States having jurisdiction with respect to that offense, is inadmissible.

(G) Waiver authorized this section is not stated correctly
There is some hope for persons who are inadmissible the United States. The “§212(h)” waiver. INA §212(h) provides as follows:  

The Attorney General may, in his discretion, waive the application of subparagraphs (A)(i)(I), (B), (C), (D), and (E) of subsection (a)(2) and subparagraph (A)(i)(II), of such subsection insofar as it relates to a single offense of simple possession of 30 grams or less of marijuana if—

(1)(A) In the case of any immigrant it is established to the satisfaction of the Attorney General that –

 (i) The alien is inadmissible only under subparagraph (D)(i) or (D)(ii) of such subsection or the activities for which the alien is inadmissible occurred more than 15 years before the date of the alien’s application for a visa, admission, or adjustment of status and 

(ii) The admission to the United States of such alien would not be contrary to the national welfare, safety or security of the United States, and

(iii) The alien has been rehabilitated or


(B) In the case of an immigrant who is the spouse, parent, son, or daughter of a citizen of the United States or an alien lawfully admitted for permanent residence if it is established to the Satisfaction of the Attorney General that the alien’s denial of admission would result in extreme hardship to the United Sates citizen or lawfully resident spouse parent, son or daughter of such alien; or 

(C) The alien qualifies for classification under clause (iii)(conditional residents/victims of domestic violence) or (iv) (children/ victims of domestic violence).  

Reviewing the forgoing paragraphs carefully, you will realize that not everyone is qualified for a waiver.  Possession of more than 30 grams of marijuana for example will leave your client’s hopes unsalvageable.  

There are some aliens for whom no waiver is available whatsoever.  This category includes aliens who:

1. Have been convicted of or who admit the essential elements of murder, torture, or any attempt or conspiracy to do so.  

2. Some aliens who previously been admitted to the United States as an alien lawfully admitted for permanent residence, if either:

· The alien has been convicted of an aggravated felony, or 

· The alien has not lawfully resided continuously in the United States for a period of at least 7 years immediately preceding the date of initiation of removal proceedings and has not been convicted of an aggravated felony.

The §212(h) waiver of excludability is used in applications for adjustment of status in the United States or consular processing through the American Consul overseas.  It can be used in removal proceedings as well as in conjunction with an application for adjustment of status.  

Also used in removal proceedings are the workhorse remedies 212(c) (for acts prior to October 1996) and §240A(a) cancellation of removal for certain long-term permanent residents.  An alien in removal proceedings, who is eligible to adjust status, can apply for the §212(h) waiver to the Immigration Judge.   

The security and related grounds are summarized in general.  The USA Patriot Act gives unprecedented power to the Attorney General.  Any alien who a consular officer or the Attorney General knows, or has reasonable ground to believe, seeks to enter the United States to engage solely, principally, or incidentally in any activity or to violate any law of the United States relating to espionage or sabotage or to violate or evade any law prohibiting the export from the United States of goods, technology, or sensitive information, or any other unlawful activity is inadmissible. 

"Terrorist activity" as used in the Act means any activity, which is unlawful under the laws of the place where it is committed (or which, if committed in the United States, would be unlawful under the laws of the United States or any State). 

The significant case on the subject is In Matter of Rodriguez, Int. Dec. #3395, May 26, 1999 by the BIA.  Therein, the BIA held that Section 241(a)(4)(A)(i) of the Immigration and Nationality Act
, which provides for the deportability of any alien who after entry has engaged in “any activity to violate any law of the United States relating to espionage,” does not require evidence that the alien was either engaged in an act of espionage or was convicted of violating a law relating to espionage.  

In this area, an alien who has knowledge of, or has received instruction in, the espionage or counter-espionage service or tactics of a foreign government in violation of 50 U.S.C. § 851 (1994), is deportable under section 241(a)(4)(A)(i) of the Act.

Given the tragic events of September 11, 2001, Congress enacted several additional measures restricting who may enter the United States and what they may do while they are here.  Further, Congress has authorized the Attorney General, at his discretion to seize and hold persons suspected of terrorist activities.  Congress, by delegating to the Attorney General the authority to decide who to treat as a criminal and who to treat as an “enemy combatant,” has put quite a bit of our Constitution to the test.  It will take time to see what freedoms we citizens lost in the process of rooting out terrorism. 

V.  Grounds for Removal.
Once an alien either has entered the United States as an immigrant, non-immigrant or illegally, he or she can still be removed. 

Persons are no longer deported or excluded they are “removed.”  IIRIRA eliminated those terms replaced them with the neater, politically correct term "removal."  8 USCS §1227 defines the general classes of removal aliens. Many of the grounds of removability apply only after a person makes an admission. According to the BIA, a permanent resident’s entry into the United States after having committed an offense identified in section §212(a)(2) makes that entry an admission.

I make no attempt to cover all the grounds of removability safe to say that the most common ground is for entry without inspection.  The criminal classes of removable aliens include:

A. Criminal and related grounds.

(i) Crimes of moral turpitude. 
Any alien who--
(I) Is convicted of a crime involving moral turpitude committed within five years (or 10 years in the case of an alien provided lawful permanent resident status under section 245(j) [8 USCS § 1255(j)]) after the date of admission, and

(II) Is convicted of a crime for which a sentence of one year or longer may be imposed, is deportable.

(ii) Multiple criminal convictions.
   Any alien, who at any time after admission is convicted of two or more crimes involving moral turpitude, not arising out of a single scheme of criminal misconduct, regardless of whether confined therefore and regardless of whether the convictions were in a single trial, is deportable

(iii) Aggravated felony. 
Any alien who is convicted of an aggravated felony at any time after admission is deportable. 

(iv) High-speed flight. 
Any alien who is convicted of a violation of section 758 of title 18, United States Code (relating to high speed flight from an immigration checkpoint), is deportable.
(v)        Waiver authorized. 

Clauses (i), (ii), (iii), and (iv) shall not apply in the case of an alien with respect to a criminal conviction if the alien subsequent to the criminal conviction has been granted a full and unconditional pardon by the President of the United States or by the Governor of any of the several States.

(B) Controlled substances.

 (i) Conviction. 

Any alien who--at any time after admission has been convicted of a violation of (or a conspiracy or attempt to violate) any law or regulation of a State, the United States, or a foreign country relating to a controlled substance (as defined in section 102 of the Controlled Substances Act (21 U.S.C. 802)), other than a single offense involving possession for one's own use of 30 grams or less of marijuana, is deportable.
(ii) Drug abusers and addicts.

 Any alien who is, or at any time after admission has been, a drug abuser or addict is deportable.

(C) Certain firearm offenses.
Any alien who--at any time after admission is convicted under any law of purchasing, selling, offering for sale, exchanging, using, owning, possessing, or carrying, or of attempting or conspiring to purchase, sell, offer for sale, exchange, use, own, possess, or carry, any weapon, part, or accessory which is a firearm or destructive device (as defined in section 921(a) of title 18, United States Code) in violation of any law is deportable.

(D) Miscellaneous crimes. 
Any alien who--at any time has been convicted (the judgment on such conviction becoming final) of, or has been so convicted of a conspiracy or attempt to violate--

(i) Any offense under chapter 37 [18 USCS §§791 et seq.] (relating to espionage), chapter 105 [18 USCS §§2151 et seq.] (relating to sabotage), or chapter 115 [18 USCS §§2381 et seq.] (relating to treason and sedition) of title 18, United States Code, for which a term of imprisonment of five or more years may be imposed;

(ii) Any offense under section 871 or 960 of title 18, United States Code;

(iii) A violation of any provision of the Military Selective Service Act (50 U.S.C.  App. 451 et seq.) or the Trading With the Enemy Act (50 U.S.C. App. 1 et seq.); or

 (iv) A violation of section 215 or 278 of this Act [8 USCS §1185 or §1328] is deportable. 

(E) Crimes of domestic violence, stalking, or violation of protection order, crimes against children 
(i) Domestic violence, stalking, and child abuse. THIS HAS CHANGED
Any alien who at any time after admission is convicted of a crime of domestic violence, a crime of stalking, or a crime of child abuse, child neglect, or child abandonment is deportable. For purposes of this clause, the term "crime of domestic violence" means any crime of violence (as defined in section 16 of title 18, United States Code) against a person committed by a current or former spouse of the person, by an individual with whom the person shares a child in common, by an individual who is cohabiting with or has cohabited with the person as a spouse, by an individual similarly situated to a spouse of the person under the domestic or family violence laws of the jurisdiction where the offense occurs, or by any other individual against a person who is protected from that individual's acts under the domestic or family violence laws of the United States or any State, Indian tribal government, or unit of local government.

(ii) Violators of protection orders.
Any alien who at any time after admission is enjoined under a protection order issued by a court and whom the court determines has engaged in conduct that violates the portion of a protection order that involves protection against credible threats of violence, repeated harassment, or bodily injury to the person or persons for whom the protection order was issued is deportable. For purposes of this clause, the term "protection order" means any injunction issued for the purpose of preventing violent or threatening acts of domestic violence, including temporary or final orders issued by civil or criminal courts (other than support or child custody orders or provisions) whether obtained by filing an independent action or as a pendente lite order in another proceeding.

VI.  REMOVAL PROCEEDINGS

Removal proceedings are initiated against an alien with the filing of a Notice to Appear (NTA), similar to the Order to Show Cause in use before April 1, 1997.  The various burdens of proof in removal proceedings are set out at 8 CFR Section 240.8. The Department of Homeland Security has the burden to prove, by clear and convincing evidence, that the foreign national is removable on that charge.  8 CFR Section 240.8(a). Matter of Roldan, made it increasingly easy for them  to meet this burden.  

Entry Defined. The Recent case of Matter of ALYAZJI, 25 I&N Dec. 397 (BIA 2011) the Board held that an alien’s conviction for a crime involving moral turpitude triggers removability under section 237(a)(2)(A)(i) of the Immigration and Nationality Act, 8 U.S.C.§ 1227(a)(2)(A)(i) (2006), only if the alien committed the crime within 5 years after the date of the admission by virtue of which he or she was then present in the United States. Matter of Shanu, 23 I&N Dec. 754 (BIA 2005), overruled in part. Within five years of entry means any entry, not just when the person immigrates. Matter of Sanchez, 17 I&N Dec. 218 (BIA 1980). Thus “entry” and exposure to immigration consequences can take place each time an alien returns from a holiday visit to their homeland. Or quite possibly immigration ramifications do not take place at all if the person immigrated more than five years prior to the criminal violation.
A lawful permanent resident or an alien is also deportable also under INA § 241(a)(2)(A)(ii) if:

(1)
At any time after entry;

(2)
He or she is convicted of two crimes involving moral turpitude;

(3)
Not arising out of a single scheme of criminal misconduct.

Some people are also subject to mandatory detention but eligible for relief.  Thus they remain in detention until an Immigration Judge can rule on their application for relief.

1. Crimes Involving Moral Turpitude 

A. Morality and immigration

Separate and apart from other grounds of removal are the grounds for crimes involving moral turpitude.  Persons who have been convicted of a crime of moral turpitude (CIMT) or who admit to the acts of having committed such crime are excludable and removable. INA § 212(a)(2)(A)(i)(I), 8 USC § 1182(a)(2)(A)(i)(I).
 

The definition includes attempts and conspiracy to commit the crime.
  

Under section INA § 241(a)(2)(A)(i) 8 USC § l251 (a)(2)(A), an alien or LPR is deportable if he:

(1) If convicted;

(2) Of a crime involving moral turpitude;

(3) Committed within five years of entry (unless he adjusted under S (spy) visa then the limitation period is 10 years); and is

(4) Sentenced or actually confined to prison for one year or more.

The BIA has defined a crime involving moral turpitude in many precedent decisions. Currently defining it as follows:

“Moral turpitude refers generally to conduct which is inherently base, vile, or depraved, and contrary to the accepted rules of morality and the duties owed between persons or to society in general.  See Matter of Danesh, 19 I&N Dec. 669 (BIA 1988); Matter of Flores, 17 I&N Dec. 225, 227 (BIA 1980)”  

Moral turpitude has been defined as an act, which is per se morally reprehensible and intrinsically wrong, or malum in se, so it is the nature of the act itself and not the statutory prohibition of it, which renders a crime one of moral turpitude.  Matter of P-, 6 I&N Dec. 795 (BIA 1955).

In a determination whether a crime involves moral turpitude, the statute under which the conviction occurred is controlling.  Matter of Franklin, 20 I&N Dec. 867 (BIA 1989), aff'd, 72 F.3d 571 (8th Cir. 1995), cert. denied, 117 S.Ct. 105 (1996); Matter of Short, 20 I&N Dec. 136 (BIA 1989).  If the statute defines a crime in which turpitude necessarily inheres, then for immigration purposes, the conviction is for a crime involving moral turpitude.  Matter of Short, supra, at 137. 

The Board has held that “evil intent” is a requisite element for a crime involving moral turpitude.  Matter of Serna, supra, at 582; Matter of R-, supra.  Federal and State courts concur that participation in illicit drug trafficking is a crime involving moral turpitude.

In Matter of Khourn Int. Dec. 3330, 21 I&N Dec. (1997) decided October 31, 1997, the Board held that a conviction for distribution of cocaine under 21 U.S.C.§ 841(a)(1) (1988), is a conviction for a crime involving moral turpitude within the meaning of section 241(a)(2)(A)(ii) of the Immigration and Nationality Act, 8 U.S.C. § 1251(a)(2)(A)(ii)  (1994), where knowledge or intent is an element of the offense.  Matter of Serna, 20 I&N Dec. 579 (BIA 1992), modified.  

However, a conviction for indecent exposure pursuant to the Texas Penal Code is not a crime involving moral turpitude.  This is because the crime contains the element of “recklessness” as opposed to intent.  
This definition has been somewhat modified by Attorney General Mukasey in Matter of Silva-Trevino, 24 I&N Dec. 687 (A.G. 2008). This results-oriented decision is reviled by immigration practitioners everywhere, as it sought to change long-established precedent in the already nebulous area of crimes involving moral turpitude, simply because Attorney General Mukasey could not fathom that someone he viewed as a sexual offender would be granted relief from removal. Apparently unsatisfied with the semantics of the long-established definition of moral turpitude as “morally reprehensible” conduct, he decreed that the new and improved definition would be “reprehensible conduct with a degree of scienter.” Almost immediately, litigation on this issue has doubled.
 B. When moral turpitude is not self evident from the record of conviction?


Sometimes, it is hard to tell whether a crime involves moral turpitude or not.  Just like the Texas assault statute there might be an element of recklessness as “knowingly, willingly or recklessly.”  Can you recklessly be immoral?  
The Board of Immigration Appeals set forth in Matter of SILVA-TREVINO, 24 I&N Dec. 687 (A.G. 2008) the approach for Immigration Judges to take when analyzing a conviction. To qualify as a crime involving moral turpitude for purposes of the Immigration and Nationality Act, a crime must involve both reprehensible conduct and some degree of scienter, whether specific intent, deliberateness, willfulness, or recklessness.
 
For an Immigration Judge to determine whether a conviction is for a crime involving moral turpitude, they should look to the statute of conviction under the categorical inquiry and determine whether there is a “realistic probability” that the State or Federal criminal statute pursuant to which the alien was convicted would be applied to reach conduct that does not involve moral turpitude.  If it does then the crime does not involve moral turpitude.  

However, if the categorical inquiry does not resolve the question, the Immigration Judge should engage in a modified categorical inquiry and examine the record of conviction, including documents such as the indictment, the judgment of conviction, jury instructions, a signed guilty plea, and the plea transcript.  
 
If the record of conviction is inconclusive, the Immigration Judge should consider any additional evidence deemed necessary or appropriate to resolve accurately the moral turpitude question.

The Board went on to find that it is proper to make a categorical finding that a defendant’s conduct involves moral turpitude when that conduct results in conviction on the charge of intentional sexual contact with a person the defendant knew or should have known was a child.
The categorical approach for determining if a particular crime involves moral turpitude set forth in Matter of Silva-Trevino, 24 I&N Dec. 687 (A.G. 2008), requires the traditional categorical analysis, which was used by the United States Supreme Court in Gonzales v. Duenas-Alvarez, 549 U.S. 183 (2007), and includes an inquiry into whether  there is a “realistic probability” that the statute under which the alien was convicted would be applied to reach conduct that does not involve moral turpitude. Matterer of Leroinex LOUISSAINT, 24 I&N Dec. 754 (BIA 2009)


Evidence outside of an alien’s record of conviction may properly be considered in determining whether the alien has been convicted of a crime involving moral turpitude only where the conviction record itself does not conclusively demonstrate whether the alien was convicted of engaging in conduct that constitutes a crime involving moral turpitude. It is proper to consider the contents of police reports as part of the record of conviction if they were specifically incorporated into the guilty plea or were admitted by the alien during the criminal proceedings. Matter of AHORTALEJO-GUZMAN, 25 I&N Dec. 465 (BIA 2011) Matter of Silva-Trevino, 24 I&N Dec. 687 (A.G. 2008), followed
Where the substantive offense underlying an alien’s conviction for an attempt offense is a crime involving moral turpitude, the alien is considered to have been convicted of a crime involving moral turpitude for purposes of section 237(a)(2)(A) of the Immigration and Nationality Act, 8 U.S.C. § 1227(a)(2)(A) (2006), even though that section makes no reference to attempt offenses. Matter of VO, 25 I&N Dec. 426 (BIA 2011)

Immigration Judges are bound to apply all three steps of the procedural framework set forth by the Attorney General in Matter of Silva-Trevino for determining whether  a particular offense constitutes a crime involving moral turpitude. Matter of GUEVARA ALFARO, 25 I&N Dec. 417 (BIA 2011) 

But you have to determine when the defendant last entered the United States.  In general, an alien’s conviction for a crime involving moral turpitude triggers removability under section 237(a)(2)(A)(i) of the Immigration and Nationality Act, 8 U.S.C.§ 1227(a)(2)(A)(i) (2006), only if the alien committed the crime within 5 years after the date of the admission by virtue of which he or she was then present in the United States. Matter of Shanu, 23 I&N Dec. 754 (BIA 2005), overruled in part. Matter of ALYAZJI, 25 I&N Dec. 397 (BIA 2011)
C.  The Petty Offense Exception TC  "B.  The Petty Offense Exception" \l 1 
This section has changed as well. Not every act of moral turpitude results in removal or exclusion. Section 212(a)(2)(A)(ii)(II) of the Act provides an exception to the general rule that an alien who has been convicted or admits the essential elements of a crime involving moral turpitude is excludable or removable. 
 

The exception applies where the crime is a petty offense.
  The exception applies only to one offense.  

The most recent amendment to the exception was made by Section 601 of the Immigration Act of 1990, Act of November 29, 1990 
, which redesignated it as Section 212(a)(2)(A)(ii) and changed the language to read:

Clause (i)(I) shall not apply to an alien who committed only one crime if:

(II)
The maximum penalty possible for the crime of which the alien was convicted (or which the alien admits having committed or of which the acts that the alien admits having committed constituted the essential elements) did not exceed imprisonment for one year and, if the alien was convicted of such crime, the alien was not sentenced to a term of imprisonment in excess of 6 months (regardless of the extent to which the sentence was ultimately executed).

The 1990 revision retained the focus on the maximum possible penalty and clarified that the exception applied to a term of imprisonment of not more than six months, regardless of any suspension of the imposition of the sentence. 

The petty offense exception is inapplicable to an alien who has been convicted of or who admits the commission of more than one crime involving moral turpitude. 

An alien who has been convicted of more than one crime, one a petty offense because it is a CIMT and the second, is not, is eligible for admission under the petty offense exception.  That is unless the aggregate sentences exceed five years. Then the alien is excludable under Section 212(a)(2)(B).  

Also, though the petty offense exception might conceivably apply to a drug offense, other sections of the Act can and are used against the drug offender. 
Not all petty offenses are the same, however, when it comes to eligibility for cancellation of removal for non-permanent residents. The problem is the overlap between the CIMT inadmissibility ground and the CIMT removability grounds. To show eligibility for non-permanent resident cancellation, the respondent must demonstrate that he has not been convicted of a crime under INA §212(a)(2) [CIMT inadmissibility] or under INA §237(a)(2) [CIMT removability]. Section 212(a)(2) excepts petty offenses, but §237(a)(2) does not. Section 237(a)(2) only limits removability for CIMTs for which a sentence of one year or more may be imposed. 

Thus, if the maximum penalty for the CIMT petty offense is less than one year and the respondent received a sentence of six months or less incarceration, then neither §§212(a)(2) nor 237(a)(2) apply and the non-permanent resident respondent is eligible for cancellation of removal. Matter of Pedroza, 28 I&N Dec. 312 (BIA 2011). If, however, the respondent was convicted of a petty offense for which a sentence of incarceration of one year may be imposed, the conviction falls under §237(a)(2) and the respondent is barred from cancellation, whether or not the respondent served six months or less. Matter of Almanza, 24 I&N Dec. 771 (BIA 2009); Matter of Cortez, 25 I&N Dec. 301 (BIA 2010).
A person convicted of petty offense is not ineligible for Cancellation of Removal.  In a good example of why one would want a petty offense conviction this respondent won his removal case because he was convicted for a petty offense. The respondent, who was convicted of a CIMT that qualifies as a petty offense, was not ineligible for cancellation of removal under INA §240A(b)(1) by either his conviction or his commission of another offense that is not a CIMT. In re Fidel Garcia-Hernandez, 23 I&N Dec. 590 (BIA 5/8/03) Int. Dec. 3490.

However, the petty offense exception does not apply to an alien who has been convicted of a crime involving moral turpitude for which a sentence of a year or longer may be imposed has been convicted of an offense “described under” section 237(a)(2) of the Act, 8 U.S.C. § 1227(a)(2) (2006), and is therefore ineligible for cancellation of removal under section 240A(b)(1)(C) of the Act, 8 U.S.C. § 1229b(b)(1)(C) (2006), regardless of the alien’s eligibility for the petty offense exception under section 212(a)(2)(A)(ii)(II) of the Act, 8 U.S.C. § 1182(a)(2)(A)(ii)(II) (2006). Matter of Almanza, 24 I&N Dec. 771 (BIA 2009), clarified. Matter of Gonzalez-Zoquiapan, 24 I&N Dec. 549 (BIA 2008); Matter of Gonzalez-Silva, 24 I&N Dec. 218 (BIA 2007); and Matter of Garcia-Hernandez, 23 I&N Dec. 590 (BIA 2003), explained.
But just in case you weren’t confused enough by the Board’s logic they threw in another twist.  
A conviction for a single crime involving moral turpitude that qualifies as a petty offense is not for an “offense referred to in section 212(a)(2)” of the Immigration and Nationality Act, 8 U.S.C. § 1182(a)(2) (2006), for purposes of triggering the “stop-time” rule in section 240A(d)(1) of the Act, 8 U.S.C. § 1229b(d)(1) (2006), even if it renders the alien removable under section 237(a)(2)(A)(i) of the Act, 8 U.S.C. §1227(a)(2)(A)(i) (2006). Matter of GARCIA, 25 I&N Dec. 332 (BIA 2010)
In determining which offenses are “described under” sections 212(a)(2), 237(a)(2), and 237(a)(3) of the Act for purposes of section 240A(b)(1)(C) of the Act, only language specifically pertaining to the criminal offense, such as the offense itself and the sentence imposed or potentially imposed, should be considered. Matter of CORTEZ, 25 I&N Dec. 301 (BIA 2010)
C. When Good Moral Character Is Needed For Immigration Purposes 

 TC  "C. Is Good Moral Character Needed?" \l 1 
Good moral character is a key element in several forms of relief from removability or excludability. Good moral character must always be proved for the statutory time period required for the particular form of relief.  For example; to be eligible for:

Voluntary return in lieu of removal, one must establish good moral character for the five years immediately preceding the application for voluntary return; 

For citizenship, one must establish good moral character for either the preceding 3 or 5 years immediately preceding the application, 

For cancellation of removal or suspension of deportation for non-permanent residents; the requirement for good moral character is for the same time period as is required for the establishment of physical presence; 10 or 7 years respectively; 

For adjustment status to lawful permanent resident pursuant to 8 CFR 245.1(c)(8) one must be a person of good moral character or they must apply for and be granted a waiver of excludability.

Since IMMACT 1990, any alien convicted of an aggravated felony, is precluded from establishing 'good moral character.'
  Under INA section 101(f)(8), the statutory definition of  'good moral character,' the language "conviction of the crime of murder," was replaced with "conviction of an aggravated felony."
  Pursuant to IMMACT 1990, aggravated felons are permanently unable to demonstrate "good moral character" for Immigration purposes.  This preclusion of good moral character applies to convictions occurring on or after the effective date of the law; November 29, 1990 (except for murder).
  

Thus an aggravated felony conviction permanently precludes a finding of good moral character, which in turn constitutes a permanent bar to future discretionary relief such as voluntary departure (Section 244 (e)), suspension of deportation (Section 244 (a)), cancellation of removal, registry (Section 249), and naturalization (Section 327), all of which require that the alien show good moral character for certain specified periods of time.
 

However, the permanent bar does not bar a first time applicant for adjustment of status to lawful permanent resident from applying for a waiver of excludability if one is available.

D. Who Else Can Never have, good moral character.  TC  "D. What is Good Moral Character?" \l 1 
Congress amended the definition of good moral character.  8 U.S.C.Sec. 101(f) states that for purposes of this Act--

“No person shall be regarded as, or found to be a person of good moral character who, during the period for which good moral character is required to be established is or was-

2. a habitual drunkard,

3. (removed)

4. a member of one or more of the classes or persons, whether inadmissible or not, described in paragraphs (2)(D), (6)(E), and (9)(A of section 212(a) of this Act, or subparagraphs (A) and (B) of section 212(a)(2) and subparagraph (c) of such section (except as sub paragraph relates to a single offense of simple possession of 30 grams or less of marihuana); if the offense described therein, for which such person was convicted or of which he admits the commission was committed during such period,

5. one who has income  derived principally from illegal gambling activities,

6. one who has been convicted of two or more gambling offenses committed during such period,

7. one who has given false testimony for the purpose of obtaining any benefits under this Act,

8. one who during such period has been confined, as a result of conviction, to a penal institution for an aggregate period of one hundred and eighty days or more, regardless of whether the offense, or offenses, for which one has been confined were committed with or without such period,

9. one who at any time has been convicted of an aggravated felony (as defined in subsection (a) (43).”  

Further, the fact that a person is not within one of the foregoing classes does not preclude a finding that for other reasons such person is or is not of good moral character.  Attached, as Appendix A is one legacy INS counsel's opinion as to what is a CIMT. 

In re L-V-C-, Interim Decision #3382, (March 25, 1999) the Board of Immigration Appeals held that an alien convicted of causing a financial institution to fail to file currency transaction reports and of structuring currency transactions to evade reporting requirements, in violation of 31 U.S.C. §§ 5324(1) and (3) (1998), whose offense did not include any morally reprehensible conduct, and was therefore not convicted of a crime involving moral turpitude because 31 U.S.C. §§ 5324(1) and (3) does not inherently involve moral turpitude because it did not include any morally reprehensible conduct.
  Perhaps the attorneys for Enron should have visited this decision to study its logic.

In Re R-S-J-, Interim Decision #3401, (June 10, 1999), the Board held that for purposes of section 101(f)(6) of the Immigration and Nationality Act, 8 U.S.C. § 1101(f)(6) (1994), false oral statements under oath to an asylum officer can constitute false testimony.

The Board held that false statements under oath to an asylum officer could constitute false testimony under section 101(f)(6) of the Immigration and Nationality Act, 8 U.S.C. § 1101(f)(6) (1994). However, the record was remanded because it was not clear whether the false statements in this case were made under oath.

Finally, in Matter of Torres-Varela, 23 I&N Dec. 78 (BIA), the Board found that an aggravated DUI conviction pursuant to Arizona Revised Statues was based upon an aggregation of simple DUI convictions that, when combined, do not constitute a crime involving moral turpitude.  The Board differentiated the instant case from Matter of Lopez-Meza, Int. Dec. 3423 (BIA1999) where knowledge of a prohibition against driving due to a prior conviction, e. e., a culpable mental state, and was an element of the offense.

VII.  Aggravated Felonies TC  "VI.  The Kiss of Death" \l 1 
The term "aggravated felony," first introduced in the INA in 1988, was most recently amended by section 321 of the IIRAIRA.
  The first incarnation of this definition was only one paragraph long and included murder, drug trafficking, and any illicit trafficking in firearms or destructive devices.
 The definition has expanded with every major piece of immigration legislation since.  The current definition includes over twenty different categories of crimes and includes almost all possible criminal offenses.  

Whether a crime is an “aggravated felony” or not will depend on the amount of the sentence imposed (crimes of violence) or the dollar loss (fraud, theft)

IIRIRA Section 321(c) states that "the amendments made by all the past and present enactments expanding the definitions of “aggravated felonies” shall apply to removal actions taken on or after the date of the enactment of this Act, regardless of when the conviction occurred.  This language subjects any immigrant or potential immigrant to the current definition of aggravated felony.  

A.  The Definitions TC  "A.  The Definition" \l 1 
Definition of Sentence; Getting to 364 Days

Offenses that are aggravated felonies based on a one-year sentence.  The following offenses are aggravated felonies if and only if a sentence to imprisonment of one year was imposed.  Obtaining a sentence of 364 days or less will prevent them from being aggravated felonies.

· Crime of violence, defined under 18USC § 16

· Theft (including receipt of stolen property) 

· Burglary   

· Bribery of a witness

· Commercial bribery

· Counterfeiting

· Forgery

· Trafficking in vehicles which have had their VIN numbers altered

· Obstruction of justice 

· Perjury, subornation of perjury 

· Falsifying documents or trafficking in false documents (with an exception for a first offense for which the alien affirmatively shows that the offense was committed for the purpose of assisting, abetting, or aiding only the alien’s spouse, child or parent)

Even a misdemeanor offense with a suspended one-year sentence imposed can be treated as an aggravated felony.

Note that many other offenses are aggravated felonies regardless of sentence imposed, such as offenses relating to drug trafficking, firearms, sexual abuse of a minor, or rape. 

The definition of 'aggravated felony' was a creature of small proportions when introduced. But the impact was felt by the effect it had upon other provisions of the Act.  The 1988 Act amended section 241 of the Act so as to call for the deportation of aliens "convicted of an aggravated felony at any time after entry," (INA § 241(a)(2)(A)(iii).  

What this meant was that unlike other grounds of deportation, such as moral turpitude crimes, aggravated felonies do not have to be committed within five years after the alien has been admitted, in order to be applicable.
   

If a defendants history indicates that he might be included in this category he faces the most severe consequence intended by Congress.

The Immigration Act now defines an aggravated felony at INA 101(A)(43), and now includes: 

(A) murder, rape, or sexual abuse of a minor; TC  "(A) murder, rape, or sexual abuse of a minor;" \l 1 
(B) illicit trafficking in any controlled substance TC  "(B) illicit trafficking in any controlled substance" \l 1  (as defined in section 102 of the Controlled Substances Act), including a drug trafficking crime (as defined in section 924(c) of Title 18, United States Code);

(C) illicit trafficking in firearms or destructive devices  TC  "(C) illicit trafficking in firearms or destructive devices " \l 1 (as defined in section 921 of Title 18, United States Code) or in explosive material (as defined in section 841(c) of that title);

(D) an offense described in section 1956 of Title 18, United States Code (relating to laundering of monetary instruments)  TC  "(D) an offense described in section 1956 of Title 18, United States Code (relating to laundering of monetary instruments) " \l 1 or section 1957 of that Title (relating to engaging in monetary transactions in property derived from specific unlawful activity) if the amount of the funds exceed $10,000;

(E) an offense described in  TC  "(E) an offense described in " \l 1 
(i) section 842(h) or (i) of Title 18, United States Code, or section 844(d), (e), (f), (g), (h), or (i) of that Title (relating to explosive materials offenses); or

(ii)  section 922(g)(1), (2), (3), (4) or (5), (j), (n), (q), (p), or (r) or 924(b) or (h) of Title 18, United States code (relating to firearms offenses); or

(iii)  section 5861 of the Internal Revenue Code of 1986 (relating to firearms offenses);

(F) a crime of violence (as defined in section 16 of Title 18, United States Code, but not including a purely political offense) for which the term of imprisonment imposed at least one year; TC  "(F) a crime of violence (as defined in section 16 of Title 18, United States Code, but not including a purely political offense) for which the term of imprisonment imposed at least one year;" \l 1  (note: a technical correction is required to add the word ""is"“ after the word "imposed”)

(G) a theft offense (including receipt of stolen property) or burglary offense for which the term of imprisonment imposed is at least one year;  TC  "(G) a theft offense (including receipt of stolen property) or burglary offense for which the term of imprisonment imposed is at least one year; " \l 1 
(H) an offense described in section 875, 876, 877, or 1202 of Title 18, United States code (relating to the demand for or receipt of ransom); TC  "(H) an offense described in section 875, 876, 877, or 1202 of Title 18, United States code (relating to the demand for or receipt of ransom);" \l 1 
(I) an offense described in section 2251, 2251A, or 2252 of Title 18, United States code (related to child pornography); TC  "(I) an offense described in section 2251, 2251A, or 2252 of Title 18, United States Code (related to child pornography);" \l 1 
(J) an offense described in section 1962 of Title 18, United States code (relating to racketeer influenced corrupt organizations) for which a sentence of one-year imprisonment or more may be imposed); TC  "(J) an offense described in section 1962 of Title 18, United States code (relating to racketeer influenced corrupt organizations) for which a sentence of one-year imprisonment or more may be imposed);" \l 1 
(K)  an offense that TC  "(K)  an offense that" \l 1 
(i) relates to the owning, controlling, managing, or supervising of a prostitution business; or

(ii)  is described in section 2421, 2422, or 2423 or Title 18, United States Code (relating to transportation for the purpose of prostitution) if committed for commercial advantage; or

(iii) is described in section 1581, 1582, 1583, 1584, 1585, or 1588, of Title 18, United States Code (relating to peonage, slavery, and involuntary servitude);

(L) an offense described in TC  "(L)  an offense described in" \l 1 
(i) section 793 (relating to gathering or transmitting national defense information), 798 (relating to disclosure of classified information), 2153 (relating to sabotage) or 2381 or 2382 (relating to treason) of Title 18, United States Code).

(ii)  section 601 of the National Security Act of 1947 (relating to protecting the identity of undercover agents);

(M)  an offense that: TC  "(M)  an offense that" \l 1 
(i) involves fraud or deceit in which the loss to the victim or victims exceeds $10,000; or 

(ii) is described in section 7201 of the Internal Revenue Code of 1986 (relating to tax evasion) in which the revenue loss to the government exceeds $10,000;

(N)  an offense described in paragraph (1)(A) or (2) of section 274(a) (relating to alien smuggling) TC  "(N)  an offense described in paragraph (1)(A) or (2) of section 274(a) (relating to alien smuggling)" \l 1  except in the case of a first offense for which the alien has affirmatively shown that the alien committed the offense for the purpose of assisting, abetting, or aiding only the alien's spouse, child, or parent (and no other individual) to violate a provision of this Act;

(O) An offense described in section 275(a) (relating to illegal entry) or 276 d(relating to a removed alien)  committed by an alien who was previously deported  TC  "(O) An offense described in section 275(a) or 276 committed by an alien who was previously deported " \l 1 on the basis of a conviction for an offense described in another subparagraph of this paragraph;
(P) an offense: TC  "(P) an offense" \l 1 
(i) which either is falsely making, forging, counterfeiting, mutilating, or altering a passport or instrument in violation of section 1543 of Title 18, United States Code, or is described in section 1546(a) of such Title (relating to document fraud) and 

(ii) for which the term of imprisonment imposed (regardless of any suspension of such imprisonment) is at least 12 months, except in the case of a first offense for which the alien has affirmatively shown that the alien committed the offense for the purpose of assisting, abetting, or aiding only the alien’s spouse, child, or parent (and no other individual) to violate a provision of this Act;

(Q) an offense relating to a failure to appear by a defendant for service of sentence if the underlying offense is punishable by imprisonment for a term of 5 years or more; TC  "(Q)  an offense relating to a failure to appear by a defendant for service of sentence if the underlying offense is punishable by imprisonment for a term of 5 years or more;" \l 1 
(R) an offense relating to commercial bribery, counterfeiting, forgery, or trafficking in vehicles the identification numbers of which have been altered for which the term of imprisonment is at least one year; TC  "(R)  an offense relating to commercial bribery, counterfeiting, forgery, or trafficking in vehicles the identification numbers of which have been altered for which the term of imprisonment is at least one year;" \l 1 
(S)  an offense relating to obstruction of justice, perjury or subornation of perjury, or bribery of a witness, for which the term of imprisonment is at least one year; TC  "(S)  an offense relating to obstruction of justice, perjury or subornation of perjury, or bribery of a witness, for which the term of imprisonment is at least one year;" \l 1 
(T)  an offense relating to a failure to appear before a court pursuant to a court order to answer to or dispose of a charge of a felony for which a sentence of  2 years imprisonment or more may be imposed; and  TC  "(T)  an offense relating to a failure to appear before a court pursuant to a court order to answer to or dispose of a charge of a felony for which a sentence of  2 years imprisonment or more may be imposed; and " \l 1 
(U) an attempt or conspiracy to commit an offense described in this paragraph.   TC  "(U) an attempt or conspiracy to commit an offense described in this paragraph.  " \l 1 The term applies to an offense described in this paragraph whether in violation of federal or state law and applies to such an offense in violation of the law of a foreign country for which the term of imprisonment was completed within the previous 15 years.[Amended by sec. 322 of Pub. L. 104-208, Sep. 30, 1996]

B.  Who is an aggravated felon? TC  "B.  Who gets kissed?" \l 1 
Post 9/11, almost every alien arrested on a criminal charge will have to undergo scrutiny. The provision which created 'aggravated felony, contained no language as to the date of applicability or effective time limitation on the applicability of the term as defined under section 101 (a)(43) of the Act.
The question becomes: "Does this definition apply to me?"  

In a legal opinion from the Acting General Counsel of the Department of Justice, it was clearly stated that, "Congress intended to apply the term 'aggravated felony' to convictions that occurred prior to the date of enactment of Anti-Drug Abuse Act, November 18, 1988.  The courts presume that the legislative purpose is expressed by the ordinary meaning of the words used by Congress."
 

This was also the view taken by the Board of Immigration Appeals in  Matter of A-A-, 20 I. & N. Dec. 492, where the Board held that because the provisions of the 1988 Act contained no language as to when the definition applied and because there were several provisions that made the criminal alien susceptible to certain consequences, these same consequences were meant to apply to convictions that occurred before the enactment date of the 1988 Act.  

FIX THE CITATION The Board spoke definitely with decision In Re Lettman, Interim Decision #3370, (November 5, 1998), holding that an alien convicted of an aggravated felony is subject to deportation regardless of the date of the conviction if the alien is placed in deportation proceedings on or after March 1, 1991, and the crime falls within the aggravated felony definition.  

Deciding when the definition “aggravated felony,” applied the Board held in Matter of Rosas-Ramirez, (April 7, 1999) I.D. #3384, that an alien convicted for an aggravated felony subsequent to her adjustment of status to lawful permanent resident is deportable under section 237(a)(2)(A)(iii) of the Immigration and Nationality Act, 8 U.S.C. § 1227(a)(2)(A)(iii) (Supp. II 1996), as an alien who was convicted of an aggravated felony “after any admission.”

C. Case Law regarding Aggravated Felonies and removable offenses

This year I have rearranged the order of cases to note the ones I feel are most important to Texas lawyers. Sometimes it is almost impossible to distinguish between what is an agg felon and what is simply a deportable offense. This list of cases grows significantly every year.  

1. DWI was an Aggravated Felony – How it all got started.

 A fellow named Magallanes did not comply with the terms of his probation and as a result thousands of people suffered throughout the United States. Magallanes was convicted of felony drunk driving and subsequently was put into removal proceedings. Magallanes deportation set precedent. The BIA held that felony drunk driving was a “crime of violence.” Matter of Magallanes, Int. Dec. 3341, 21 I&N Dec. 1998.

In 1995, Magallanes a resident alien was convicted in Arizona of aggravated driving under the influence in violation of Arizona law. He received 4 months’ in jail probated for 5 years.  At this point, Magallanes was not an aggravated felon because his sentence was for less than a year.  But he violated his probation, which was subsequently revoked and sentenced to 2 years. 

Magallanes DUI offense became an aggravated felony upon revocation of his original sentence and a new 2year sentence.  His appeal was dismissed and he was deported. The Board held that an: 

". . . alien who was convicted of aggravated driving while under the influence and sentenced to 2 Years in prison was convicted of a “crime of violence” within the meaning of section 101(a)(43)(F) of the Immigration and Nationality Act (to be codified at 8 U.S.C. § 1101(a) (43) (F)), and therefore is deportable under section 241(a)(2)(A)(iii) of the Act, 8 U.S.C. § 1251(a)(2)(A)(iii)(1994), as an alien convicted of an aggravated felony."
 

Until Magallanes, a Texas felony DWI was not an aggravated felony. The Board found Texas DWI to be a crime of violence in 1999. Matter of Puente, Int. Dec. 3412 (BIA 1999) 

For three years, needless hardship was visited on countless breadwinners and their families. Resident aliens convicted of DWI were removed from Texas in record numbers as “aggravated felons.” Even more onerous was the retroactive nature of IIRIRA, which included aliens who had already completed DWI probation before the passage of the law. 

2. Common Sense Prevails in Texas  TC  "18.  Felony DWI in Texas is NOT an  Aggravated Felony " \l 1 
Some common sense was finally introduced into the mess created by the Board, on March 1, 2001. The Fifth Circuit Court of Appeals ruled that the Texas Felony offense of Driving While Intoxicated was not a crime of violence and thus not an aggravated felony. In this decision the Court held that:

 “While the victim of a drunk driver may sustain physical injury from physical force being applied to his body as a result of collision with the drunk driver's errant automobile, it is clear that such force has not been intentionally "used" against the other person by the drunk driver at all, much less in order to perpetrate any crime, including the crime of felony DWI. . . . Accordingly, we hold that felony DWI is not a crime of violence as defined by 18 U.S.C. § 16(b).” U.S. v. Chapa-Garza, 243 F.3d 921(5th Cir. 2001)
Thus the definition of an aggravated felony under section 101 (a)(43)(F) of the Act, 8 U.S.C. §1101 (a)(43)(F) used by the Board has been overruled.  Amen.

The Board, in Matter of Herrera, Int. Dec. 3445 (BIA 2001) granted a motion to reopen in light of the decision in United States v. Chapa-Garza, (5th Cir. 2001). Herrera’s conviction for felony driving while intoxicated under was found to not be for a crime of violence under section 101(a)(43)(F) of the Immigration and Nationality Act, 8 U.S.C. § 1101(a)(43)(F) (Supp. V 1999).  Since he was not an aggravated felon the proceedings were reopened and terminated.

I have included examples of how DWI is treated in other states.
3. Intoxication Assault is an aggravated felony.

In U.S. v. Vargas-Duran, the defendant was convicted in 1996 for intoxication assault, which is considered a crime of violence. The court held that since the Texas offense of intoxication assault requires proof that an intoxicated offender cause serious bodily injury to another. Unlike Texas felony DWI, the offense includes as an element the use of force against another person. Section 49.07 of the Texas Penal code (1994) states that a defendant is guilty of a 3rd degree felony if he or she “…by accident or mistake, while operating an aircraft watercraft, or motor vehicle in a public place while intoxicated, by reason of that intoxication cause[d] serious bodily injury to another.” U.S. v. Vargas-Duran, 319 F.3d 194 (5th Cir. Jan. 16, 2003). Texas Penal code Ann. Section 49.07 (Vernon Supp. 2003). 

The Supreme Court followed this common-sense approach in Leocal v. Ashcroft, 543 U.S. 1 (2004), resolving once and for all the conflict amongst the circuit courts about the applicability of the “crime of violence” aggravated felony provision to felony recidivist DWI/DUI statutes. 


However, there were less happy endings for thousands of respondents who, sometimes under advice of counsel, previously chose not to appeal their removal for aggravated felony DWI, accepted deportation, and were removed to their home countries. Often times, this decision not to fight was a result of the soul-crushing conditions of mandatory detention that promised to continue through years of appeals. 
Those respondents who returned after removal found themselves unable to reopen the removal case to fight deportation anew. In Ramirez-Molina v. Ziglar, 436 F.3d 508 (5th Cir. 206), the Fifth Circuit, while finding jurisdiction to review the old order of removal for a respondent who had been deported for felony DWI and then returned, declined to rescind the old removal order. The court found that Ramirez-Molina, at the time of his removal hearing, had a meaningful opportunity to seek review of the removal order, but failed to do so by waiving appeal and accepting deportation to Mexico.

Thus, the analysis to the DWI crimes changes as aggravating factors are involved. The felony DWI statute that is based on recidivism is not an aggravated felony, but if there are other aggravating elements charged, the possibility of the crime being found to be a crime of violence and therefore an aggravated felony may change. 
The lesson to be learned from them is as the elements of the offense change, the impact is different to the alien.

The Board revisited In Re Vargas and reaffirmed that 1st Degree Manslaughter is an Aggravated Felony.  The offense of manslaughter in the first degree in violation of section 125.20 of the New York Penal Law is a crime of violence under 18 USC §18(b) (2000) and is therefore an aggravated felony under INA §101(a)(43)(F), 8 USC §1101(a)(43)(F) (2000). In re Luis Vargas-Sarmiento, 23 I&N Dec.651 (BIA 2/5/04) Int. Dec. 3497.
8. Felony DWI in Arizona is an  aggravated felony and a crime involving moral turpitude.
In a case relying on Matter of Puente, infra, Matter of Lopez-Meza, Int. Dec. 3423 (BIA 1999), the BIA examined the Arizona offense of aggravated driving while under the influence (DUI).  

The Board agreed with the IJ's conclusion that simple DUI, which in Arizona requires no culpable mental state, did not reach the level of depravity necessary for a finding of moral turpitude.  

In this case, however, aggravated DUI required the driver to know that his or her suspended, restricted or revoked license prohibited driving under any circumstances.  The BIA concluded that this knowledge rendered the offense sufficiently deviant from the accepted rules of contemporary morality that it amounted to a crime involving moral turpitude.

9. Massachusetts DUI is not an aggravated felony 

Perhaps, recognizing the writing on the wall  the Board overruled several precedents to find that Driving while DUI in violation of Massachusetts law is not a felony involving a substantial risk that physical force against a person or property of another may be used while committing the offense. Therefore, it is not a crime of violence. Puente and Magallanes were overruled. In re Ramos, 23 I&N Dec. 336 (4/4/02) #3468

10. Criminal Attempt is a Crime Involving Moral Turpitude and an aggravated felony
Onyido became a LPR in 1993.  In 1995, he plead guilty to a violation of the Indiana Penal Code and was sentenced to three years' imprisonment.  The conviction arose out of an unsuccessful scheme to defraud an insurance company of $15,000 in settlement of a false "slip and fall" personal injury case.  CIS placed him in deportation proceedings in 1996 as being deportable under INA §241 (a)(2)(A)(iii) as one convicted of an aggravated felony, to wit: " an offense that involves fraud or deceit in which the loss or potential loss to the victim or victims exceeds $10,000.  The BIA held that:

"The fact that the respondent failed to obtain the money is of no consequence under 101 (a)(43)(U)(i) of the Act, which prescribes deportability as an aggravated felon for aliens convicted of an attempt or conspiracy to commit an offense described in section 101 (a)(43)."  Matter of Onyido, 21 I&N Dec. 552 (BIA 1999). 

The BIA never reached the question of whether he was also an aggravated felon under section 101 (a)(43)(M)(i) as an alien convicted of a fraud or deceit in which the loss to the victim exceeds $10,000.

In the Matter of Bahta, 22 I&N Dec. 1381 (BIA 2000), attempted possession of stolen property, in violation of  §193.330 and 205.275 of the Nevada Revised Statutes, is an attempted theft offence and is therefore an aggravated felony.

11. THIS HAS CHANGED “Conspiracy after the fact” is not related to the underlying conviction and is not an aggravated felony
In Matter of Batista-Hernandez, 21 I&N Dec. 955 (BIA 1997), the BIA ruled that the inchoate crime of “accessory after the fact” did not relate to the underlying substantive conviction for distribution of a controlled substance and thus was not an aggravated felony.

The CIS alleged deportability pursuant to sections 241(a)(2)(A)(iii) and (B)(i) of the INA, as an alien convicted of an aggravated felony and a controlled substance violation.  The Immigration Judge found the respondent deportable on both grounds and certified his decision to the BIA.  

The BIA held that the conviction for accessory after the fact does not relate to the underlying substantive conviction in the same way that inchoate crimes relate to their principal crimes.  In coming to this conclusion, the BIA noted that the gist of being an accessory after the fact lies essentially in obstructing justice by rendering assistance to hinder or prevent the arrest of the offender after he has committed the crime. 

The Board determined that the definition of accessory after the fact requires that assistance is rendered after the commission of the felony. If assistance is rendered during the commission of the felony the person is considered a principal to the crime instead of a conspirator after the fact. 

The Board discussed the dissimilar inchoate crimes such as facilitation and accessory before the fact that have been found to relate to controlled substance violations for deportability purposes.  These preparatory crimes, by their very definition, are designed to culminate in the commission of a substantive offense. 

Accessory after the fact obstructs justice without relation to the substantive, already committed, crime.  Therefore, the BIA found Mr. Batista's accessory after the fact conviction insufficient to establish deportability for a controlled substance violation pursuant to Sec. 241(a)(2)(B)(i) as an aggravated felon.
The Board was not done with Batista though.  The Board found him to be an “aggravated felon” because of his conviction for the equivalent charge of "obstruction of justice" and the "term of imprisonment" of more than one year (33 months), as required under Sec. 101(a)(43)(S) of the INA.
  Therefore, the BIA held that he was deportable as an aggravated felon under that separate section of the law. 

12. A conviction of felony perjury is an aggravated felony 

In the Matter of Martinez-Recinos 23 I&N Dec.175 (BIA 2001). A conviction for perjury in violation of section 118(a) of the California Penal Code is a conviction for an aggravated felony under section 101(a)(43)(S) of the Immigration and Nationality Act, 8 U.S.C. § 1101(a)(43)(S) (Supp. V 1999).

The court examined the California statute under which the respondent was convicted and the federal statute defining perjury to determine whether the state law shares common material elements with the federal law. Comparing the provisions of each statute the court held that they were essentially the same with similar language. Thus, the BIA concluded that the respondent's violation of the California statute was a crime of perjury. 

13. This has changed.  Misprison of a Felony is NOT an aggravated felony.

The BIA considered whether misprison of a felony constitutes an aggravated felony as an "offense relating to obstruction of justice" under INA §101 (a)(43)(S) in Matter of Espinoza, 22 I&N Dec. 889 (BIA 1999).  The BIA noted that misprison offense was not among the offenses listed in the U.S code as an obstruction of justice crime and that those two offenses were treated as separate and distinct under federal law.  

Comparing the elements of the two offenses, the BIA determined that obstruction of justice requires a specific intent to interfere with the process of justice, but that such motive is not necessary for a misprison conviction.   Thus, the BIA concluded that misprison does not have a sufficient connection to the offense of obstruction of justice to fall within the aggravated felony definition.

14. Arson is “Crime of Violence” and an aggravated felony.

In the Matter of Palacios-Pinera, 22 I&N Dec. 3434 (BIA 1999) the BIA defined arson as an aggravated felony. There, the alien was convicted of arson under the law of Alaska and sentenced to 7 years’ imprisonment with 3 years suspended.  The BIA found that he was "convicted" of a “crime of violence” pursuant to section 101(a)(43)(F) of the Immigration and Nationality Act
 because of the length of his sentence (> one year) and was deportable under section 237(a)(2)(A)(iii) of the Act
, as one convicted of an aggravated felony.

15. Transporting aliens is an aggravated felony.

In re Ruiz-Romero v.  Reno, 22 I&N Dec. 486 (BIA 1999), the Board of Immigration Appeals held that:

"An alien who is convicted of transporting an illegal alien within the United States in violation of section 274(a)(1)(A)(ii) of the Act, 8 U.S.C. §1324(a)(1)(A)(ii) (1994), is convicted of the aggravated felony defined in section 101(a)(43)(N) of the Act, 8 U.S.C. § 1101(a)(43)(N) (Supp. II 1996), and is therefore deportable under section 241(a)(2)(A)(iii) of the Act, 8 U.S.C. § 1251(a)(2)(A)(iii) (1994), as an alien convicted of an aggravated felony."

In Monjaras-Castaneda v. INS, 190 F.3d 326 (5th Cir. 1999), the term “aggravated felony”, as used in that section of the federal sentencing guidelines governing unlawfully entering or remaining in the United States, includes the transport of illegal aliens.

In the case of US v. Solis-Campozano, 312 F.3d 164 (5th Cir. Nov. 12, 2002), the court held that an aliens prior conviction for transporting aliens within the U.S. under §1324(a)(1)(A)(ii) constitutes a requisite “alien smuggling offence” for sentence enhancement under U.S.S.G. § 2L1.2(b)(1)(A)(vii). 
16. Terrorism is a Crime of Violence.

In  S-S-, infra, the Board found that the respondent's conviction for terrorism under section 708.6 of the Iowa Code Annotated is a felony because the statute notes their is a substantial risk that physical force may be used against the victim and, therefore, is a crime of violence" as defined in 18 U.S.C. S 16(b) (1994) and therefore is an aggravated felony.

Texas offenses of reckless conduct (Penal Code §22.05) and terroristic threat (Penal Code §22.07) do not contain the element of “ the use or attempted use of physical force.” US v. White, 258 F.3d 374 (5th Cir. July 13, 2001).

17. Bank Fraud

In Khalayleh v. INS, No. 01-9504 (10th Cir. Apr. 23, 2002), the court held that the Petitioner's guilty plea to one of four counts of bank fraud was, for immigration purposes, an offense involving the entire scheme, and was thus an aggravated felony.
18.  Criminal contempt can be a crime of violence.

In the Matter of Aldebesheh, 22 I&N 983 (BIA 1999), the BIA determined that the crime of first degree criminal contempt under New York law, which involved placing a person protected by court order in fear by threatening to use a weapon, was a crime of violence and therefore an aggravated felony under INA §101 (a)(43)(F).  

19. Falsifying a Public Record is an Aggravated Felony 

The BIA further concluded that a respondent's forgery offense in New York, involving falsifying a public record with the intent to deceive, fell within the aggravated felony definition of INA §101(a)(43)(R).  Because the respondent's sentence of one to three years' imprisonment for each crime were to run concurrently, the BIA was called upon to interpret the phrase "aggregate" term of imprisonment" for purposes of determining his eligibility for withholding of removal.  

The BIA concluded that an aggregate term of imprisonment within the meaning of INA §241(b)(3) was equal to the length of the longest concurrent sentence.  Therefore, the alien was an aggravated felon.  However, since his sentences were for less than five years, the alien was not ineligible to apply for relief from removal through withholding of removal.

20. DRUG TRAFFICER
The case of Hernandez-Avalos, 251 F.3d 505 (5th Cir. 2001) involved an appeal of a conviction for unlawfully reentering the United States after having been removed.
 He contended that the indictment should have been dismissed because his earlier removal proceeding was fundamentally unfair because he was incorrectly removed as an “aggravated felon.”  He argued that the unfairness stems from the fact that though his conviction was a felony under Colorado law, it was not considered a felony under federal law.  

In United States v. Hinojosa-Lopez, 130 F.3d. 691, 694 (5th Cir. 1997), the Fifth Circuit interpreted this definition from section 924(c) to mean that a state drug conviction is a “drug trafficking crime” (and thus an aggravated felony) if:

 “(1) the offense was punishable under the Controlled Substances Act and 

(2) it was a felony under either state or federal law”  

Five other circuits have reached the same conclusion.


Then comes Lopez v. Gonzalez, 549 U.S. 47 (2006). The Supreme Court, baffled by the government’s interpretation of the plain English word “possession” as “trafficking,” soundly reversed all circuits, including the Fifth, that had previously interpreted simple possession offenses as trafficking aggravated felonies. Thus, a conviction for mere possession of a controlled substance, not punishable by more than one year under state law, is not a “drug trafficking” offense and therefore not an aggravated felony. 

While Lopez is a refreshing decision, rooted in common-sense definitions and interpreted, as they should be, in favor of the respondent when otherwise unclear, it is important to remember that controlled substance offenses are still amongst the most serious offenses in immigration law. A non-aggravated felony controlled substance offense is helpful in cases of long-time permanent residents who may qualify for cancellation of removal. A controlled substance offense of any type may result in a permanent bar to admission as a lawful permanent resident.

In Carachuri-Rosendo v. Holder, 130 S.Ct. 2577, 2010 U.S. Lexis 4764 (2010), a unanimous Supreme Court struck down the government’s mathematics on two controlled substance misdemeanors. The Department of Homeland Security had argued that two misdemeanor possessory controlled substance offenses equaled one aggravated felony because the second possessory conviction could hypothetically have been charged as a felony under federal law if charged as a recidivist offense. The case, which originated in the Fifth Circuit, was overturned by the Supreme Court, which held that a second misdemeanor controlled substance possession offense is not an aggravated felony unless the conviction requires a finding of fact of the prior conviction. Late Breaking News. In a promising development the Supreme Court on petition for Writ of Certiorari just Tuesday decided in a sentencing case that simple possession is NOT a trafficking offense and therefore not an aggravated felony. Salinas v. United States 547 U. S. ____ (2006) The judgment was vacated, and the case remanded to the Fifth Circuit for further consideration.

The Fifth Circuit had concluded that Salinas’ prior conviction for simple possession of a controlled substance constituted a "controlled substance offense" for purposes of United States Sentencing Commission  Guidelines Manual § 4B1.1(a) (2003). 

The term "controlled substance offense" is defined in pertinent part, however, as "an offense" is defined in pertinent part, however, as "an offense under federal or state law...that prohibits...the possession of a controlled substance (or a counterfeit substance) with intent to manufacture, import, export, distribute, or dispense."§ 4B1.2(b)(emphasis added). However, the Supreme Court held that the Fifth Circuit erred in treating petitioner's conviction for simple possession as a "controlled substance offense."  The Solicitor General acknowledged that the Fifth Circuit incorrectly ruled for the United States on this ground. 

It sounds like our legal system finally got it right.  For so many years, drug trafficking statutes were grouped with possessory offenses (regardless of intent) with sales under an interstate commerce theory. Our immigration laws have mischaracterized possession as trafficking.  Actually, as consistent with other areas criminal/immigration law, these federal statutes are divisible, and language involving trafficking used to charge possessory offenses often amounts to mere surplusage.  

This is very encouraging. However, folks should not be mislead into thinking that simple possession is  no longer a controlled substance offense.  the decision simply addresses whether simple possession is a controlled substance offense for SENTENCING purposes.  
21. Misdemeanor Marijuana Possession is Not an Aggravated Felony

In the Matter of Santos-Lopez, 23 I&N Dec. 419 (BIA 2002) the BIA held that under Texas law, a person with two convictions for possession of marijuana classified as misdemeanors is not an aggravated felon. Since neither of Santos two convictions were for a “felony” within the meaning of 18 U.S.C. 924§(2) or an “aggravated felony” within the meaning of section 101(a)(43)(B) of the Immigration and Nationality Act. 8 U.S.C. 1101(a)(43)(B)(2000) the simple misdemeanor possession is not tantamount to an aggravated felony.

Don’t rejoice too soon.  Remember that there are the grounds of exclusion relating to possession of marijuana.  There is only a waiver for one case of simple possession of less than 30 grams.  If a person has two or more convictions for possession of marijuana and has not immigrated to the United States, there is no waiver available to allow the person to immigrate.  

On the other hand, since the permanent resident alien is not an aggravated felon, if he meets the other qualifications he could apply for relief from removal.
22. Alien Smuggling is an Aggravated Felony.
In Matter of Ruiz-Romero, Int. Dec 3376 (BIA 1999), the BIA examined the scope of INA §101(a)(43)(N), which defines the offense with specific reference to a particular statute, INA §274(a)(I)(A)(2).  

The BIA determined that any conviction under INA §274(a)(1)(A)(2) was an aggravated felony, even if the crime did not specifically relate to "alien smuggling".

Relying on Matter of Ruiz-Romero, the BIA interpreted the parenthetical reference to alien smuggling in INA §101(a)(43)(N) to be descriptive only and not controlling as to which offenses, are included in the statute.  Matter of Alvarado-Alvino, Int. Dec. 3391 (BIA 1999).  The BIA, noted that Congress intended to include as aggravated felonies only the offenses that were specifically referenced in the statute.  Because only INA §274(a) offenses were mentioned in the statute, the BIA concluded that the respondent was not convicted of an aggravated felony.

23. Illegal entry is not an Aggravated Felony
In Matter of Alvarado-Alvino, 22 I&N Dec. 718 (BIA 1999), offenses under INA §275(a) (8 § USC1325(a)).  The illegal entry is an aggravated felony under Section 101 (a)(43)(O) only if alien was previously deported for agg. Felony; See Rivera-Sanchez v Reno, 198 F.3d 545 (5th Cir. 1999) (upholding BIA’s decision).

24. Indecency with a Child in Texas is an Aggravated Felony 
In Matter of Rodriguez-Rodriguez, Int. Dec 3411 (BIA 1999), the question arose as to whether the Texas crime of Indecency with a Child by Exposure constitutes "sexual abuse of a minor" and is therefore an aggravated felony under INA §101 (a)(43)(A). 

The Board found that the parameters of "sexual abuse" were not limited to physical contact, but included a broad range of maltreatment of a sexual nature.  Noting the high degree of culpability required for conviction and the severity of the sentence imposed under the Texas statute, the BIA concluded that indecent exposure in the presence of a child by ones intent or sexual arousal was clearly "sexual abuse of a minor" and therefore an aggravated felony.

In US v. Velazques-Overa, 100 F.3d 418 (5th Cir. 1996), the Fifth Circuit held that the Texas felony for indecency with a child by contact is a crime of violence under 18 U.S.C. §16(b) because the offence entails a substantial risk that physical force may be used against the victim. The court relied on the reasoning of US v. Wood, 52 F.3d 272 (9th Cir. 1995), which states “the threat of violence is implicit in the size, age and authority position of the result in dealing with a young, helpless child.” Id. at 422.

The Board held in Matter of Small, 23 I&N Dec. 448 (BIA 2002) that the misdemeanor offense of sexual abuse of a minor constitutes an aggravated felony under section 101(a)(43)(A) of the Immigration and Nationality Act, 8 U.S.C. § 1101(a)(43)(2000).

In the Matter of Rodriguez-Rodriguez, 22 I&N Dec. 991 (BIA 1999) indecency with a child by exposure pursuant to §21.11(a)(2) of the Texas Penal code constitutes sexual abuse of a minor. In US v. Zavala-Sustaita, 214 F.3d 601 (5th Cir. 2000) the court also held that sexual indecency with a child by exposure constitutes sexual abuse of a minor.

25. Injury to a child is not an aggravated felony

In the matter of US v. Garcia Cantu, 302 F.3d 308 (5th Cir. 2002) the court held that injury to a child is not an aggravated felony, because it is not by its nature a crime of violence under §16(b) for sentence enhancement purposes.  The Court found that an offense under Texas Penal Code § 22.04(a) is results-oriented and does not require that the perpetrator actually use, attempt to use, or threaten to use physical force. US v. Garcia-Cantu, 302 F.3d 308 (5th Cir. Aug. 9, 2002)

26. Criminally Negligent Child Abuse under Colorado law is not an Aggravated Felony
In another crime of violence case, the BIA unanimously agreed that the offense of Criminally Negligent Child Abuse under Colorado law was not an aggravated felony.  Matter of Sweetser, 22 I&N Dec. 709 (BIA 1999).  The BIA review of the statute and record of conviction established that respondent negligently caused an injury to the child.  

The BIA determined that the offense, leaving a child unattended in a bathtub, which resulted in drowning, did not involve the use of physical force, as required by 18 USC §16(a).  

The BIA further concluded that the crime, one of omission, did not by its nature involve a substantial risk that force would be used and therefore also did not fall within the meaning of 18 USC §16(b).  In reaching this conclusion, the BIA emphasized the significance of distinguishing between the risks that force will be used in the commission of the crime and the risk of potential injury, a consequence of the crime that is not, in it self, determinative.

27. Aggravated Stalking is an Aggravated Felony and a crime involving moral turpitude.
The BIA found aggravated stalking under Michigan law to be a crime involving moral turpitude in Matter of Ajami, Int. Dec. 3405 (BIA 1999).  The BIA noted that to violate the statute in question, the perpetuator willfully embarked on a course of conduct to cause another to feel great fear.  The BIA concluded that intentional transmission of threats evidenced a vicious motive or a corrupt mind, the hallmarks of moral turpitude.  The BIA also noted that the INA §237(a)(2)(E)(i) now provides for the removability of an alien convicted of a “crime of stalking.”
28. Rape is an aggravated felony

In the Matter of B, 21 I&N Dec. 287 (BIA 1996), Respondent’s conviction for second-degree rape under Article 27, § 463(a)(3) of the Maryland Annotated Code, for which he was sentenced to 10 years imprisonment, constitutes a crime involving moral turpitude and a crime of violence under 18 U.S.C. § 16(b) and an aggravated felony under §101(a)(43).

29. Texas Simple Assault is a NOT acrime of violence and can Not be an aggravated felony.

Assault in Texas, an offense under § 22.01(a)(1) is a Class A misdemeanor, while offenses under § 22.01(a)(2) and § 22.01(a)(3) are Class C misdemeanors.  The language of the charging instrument tracks § 22.01(a)(1), but the judgement of conviction indicates that the charge was “[r]educed to a Class C assault.” Therefore, Gonzalez pleaded guilty to either subsection (2) or (3) of § 22.01(a).  If a statute provides alternative means of committing an offense, a court may look to the charging papers to determine which alternative applies to a particular case.  See United States v. Calderon-Pena, 383 F.3d 254, 258 (5th Cir. 2004), cert. denied, 125 S.Ct. 932 (2005).  Because Gonzalez pleaded guilty to a lesser offense than the one charged, the charging instrument was of little assistance.  However, because the bill of information alleged that Gonzalez actually caused bodily injury to the victim, rather than threatening her, the court considered that Gonzalez was convicted of violating § 22.01(a)(3).  To convict under § 22.01(a)(3), the state need only prove that the perpetrator intentionally or knowingly caused “offensive or provocative” physical contact with another. This court has found that “force,” as used in the statutory definition of a COV is “synonymous with destructive or violent force.”  United States v. Rodriguez-Gunzman, 56 F.3d 18, 20 n. 8 (5th Cir. 1995).  The court stated that “while a ‘harmful’ touching likely involves as an element the use, attempted use, or threatened use of destructive or violent force against the person of another necessary to quality for a crime of violence sentence enhancement...an offensive touching may not involve such an element.”  United States v. Sanchez-Torres, 136 Fed.Appx. 644 (5th Cir. 2005)(emphasis added).  The court found this reasoning persuasive and concluded that “offensive or provocative contact” does not necessarily involve the use of physical force. Gonzalez-Garcia v. Gonzales (5th Cir. February 14, 2006)
30. Intoxication Assault is not a crime of violence.  CHANGE THE EARLIER SECTION
In US v. Vargas-Duran 356 F.3d 598, (5th Cir. 2004) the court held that the offense of intoxication assault under the Texas Penal Code where a drunk person by accident or mistake causes serious bodily injury lacked the intentional use of force and was thus not a crime of violence.  

31. Receipt of Stolen Property is an aggravated felony.
In the case of US v. Dabeit, 231 F.3d 979 (5th Cir. 2000) the defendant was convicted for conspiring to perpetrate a checking and saving account scheme in violation of 18 U.S.C. § 2113(b), which involves the taking of another’s property, and therefore was in the nature of an aggravated felony. According to the Matter of V-Z-S , 22 I&N Dec. 1338 (BIA 2000), a taking of property constitutes a theft offence within the definition of aggravated felony whenever there is a criminal intent to deprive the owner of the rights and benefits of ownership, even if such deprivation is less than total or permanent.

32. Burglary of a Vehicle in Texas is not an Aggravated Felony, but is a crime involving moral turpitude. THIS HAS CHANGED 
In Matter of Perez, Interim Decision #3432, June 6, 2000. Perez admitted his conviction for burglary of a vehicle in violation of section 30.04(a) of the Texas Penal Code Annotated. 

The Immigration Judge found him removable as an aggravated felon since he was convicted of a "burglary offense" within the meaning of section 101(a)(43)(G) of the Act.

The BIA found that Congress did not make a clear expression of their intent or a reference to a federal statute defining a burglary offense in section 101(a)(43)(G) of the Act.  

Without Congress' guidance, the Board applied a federal standard in determining whether the Texas offense of burglary of a vehicle fit was an "aggravated felony." See, e.g., Matter of Rodriguez-Rodriguez, Int. Dec. 3411 (BIA 1999).  The BIA used the definition of a burglary set forth in Taylor v. United States, 495 U.S. 575 (1990).

The Court then adopted a generic definition that embodied the use of the term in most states and approximated the usage in the Model Penal Code. Taylor v. United States, supra, at 598. Under that definition, the basic elements of burglary are unlawful or unprivileged entry into, or remaining in, a building or other structure with the intent to commit a crime. Id.  

The BIA also pointed out that the United States Court of Appeals for the Fifth Circuit, where this case arose, had adopted the Taylor definition in interpreting the term "burglary offense" under section 101(a)(43)(G) of the Act. Lopez-Elias v. Reno, 209 F.3d 788 (5th Cir. May 1, 2000)

The BIA held that this respondent's conviction for burglary of a vehicle, in violation of section 30.04(a) of the Texas Penal Code Annotated, is not a conviction for an aggravated felony burglary offense under section 101(a)(43)(G) of the Act.  

The BIA noted that Perez might still be deportable as a person convicted of a crime involving moral turpitude.  However, since he is not an aggravated felon, some relief from removal might be available to him.

33. A burglary of a vehicle is a crime of violence and may be an aggravated felony and a crime involving moral turpitude.
Under section 101(a)(43)(G) of the Act. Lopez-Elias v. Reno, 209 F.3d 788 (5th Cir. May 1, 2000) the Court held that burglary of a vehicle in violation of Texas Penal Code §30.04(a) was a crime of violence even though it was not within the Federal definition of “burglary” or “theft.”

34. Unauthorized use of a motor vehicle in not an aggravated felony but is a crime involving moral turpitude. THIS HAS CHANGED 
The question before the court in US v. Lee, 310 F.3d 787 (5th Cir. Oct. 28, 2002), is whether a prior state conviction for unauthorized use of a motor vehicle is a crime of violence for sentence enhancement purposes. In making its decision the court relied on the findings in US v. Charles, 301 F.3d 309 (5th Cir. July 31, 2002) which held that “an offense is considered a crime of violence ‘only if, from the face of the indictment, the crime charged or the conduct charged presents a serious potential risk of injury to a person. Injury to another need not be a certain result, but it must be clear from the indictment that the crime itself or the conduct specifically charged posed this serious risk’”. Id. at 791-92. In Charles, the court held that simple theft of a vehicle is not a crime of violence under section 4B1.2.

35. Unauthorized Use of Motor Vehicle Equates to an Aggravated Felony 
The BIA ruled that unauthorized use of a motor vehicle is a crime of violence and is thus an aggravated felony, rendering an individual removable and ineligible for waiver if convicted. Matter of Brieva-Perez, 23 I&N Dec. 766 (BIA 2005) 
36. Burglary of a building is an aggravated felony
In US v. Rodriguez-Rodriguez, 2003 WL 323 F.3d 317 (5th Cir. 2003) the court held that Texas offense of burglary of a building including unauthorized use of a motor vehicle does not qualify for U.S.S.G. §2L1.2’s crime of violence, but such are crimes of violence for 2L1.2’s “aggravated felony”. The court made a point to note that this case does not alter the holdings of Rodriguez-Guzman (burglary of a building is per se a crime of violence under § 16(b)) and Galvan-Rodriguez, (unauthorized use of a motor vehicle is per se crime of violence of § 16(b))

37. Criminal Trespass can be an aggravated felony
In U.S. v. Delgado-Enriquez, 188 F.3d 592 (5th Cir. 1999), the court stated “if he knowingly and unlawfully enters or remains in a dwelling or if he enters any motor vehicle with intent to steal anything of value,” is a crime of violence under 18 U.S.C.§ 16(b). Id. at 595. The court reasoned that “entering or remaining in a dwelling of another creates a substantial risk that physical force will be used against the residents in the dwelling.” Id.

38. Conspiring to Possess Illegal Immigration Documents  not an aggravated felony but is a Crime involving moral turpitude. 
In Omagah v. Ashcroft, No. 01-60373 (5th Cir. Apr. 22, 2002), the court held as reasonable the Board of Immigration Appeal's decision to classify conspiracy to possess illegal immigration documents with the intent to defraud the government as a crime of moral turpitude.

39. A perjury conviction under California law is an aggravated felony
In re to the Matter of Martinez-Recinos, 23 I&N Dec. 175 (BIA 2001) a Perjury conviction under the California Statutes is an aggravated felony.

A perjury conviction under Calif. Penal Code §118(a) constitutes conviction for aggravated felony under INA §101(a)(43)(S).  The alien also ruled ineligible for waiver of inadmissibility under INA §212(h).
40. A vacated and reformed sentence is a conviction THIS HAS CHANGED 
In Renteria-Gonzalez v. INS, 310 F.3d 825 (5th Cir. 2002) rhg denied, (2003)-A vacated conviction, federal or state, remains valid for purposes of the immigration laws.  Alien’s federal conviction of transporting illegal aliens, even though vacated by the district court it is still a conviction under § 101 (a)(48)(A) for the purpose of immigration laws.  See also DISCIPIO v. ASHCROFT, 369 F. 3d. 472 (5th Cir. 2004) (Renteria applies to all convictions.  All vacated convictions, including convictions due to procedural or substantive flaws in underlying proceeding still remain valid for immigration purposes).

41. Possession of a firearm by a felon is an aggravated felony 
In the case of US v. Rivas-Palacios, 224 F.3d 396 (5th Cir. 2001), the defendant pled guilty to being present in the US after deportation.  He appealed his sentence enhancement based on his prior Texas conviction for unlawful possession of a short-barreled shotgun. The court held that an unlawful possession of an unregistered firearm constituted a crime of violence thus, was an aggravated felony.  The rationale of the court was that unlawful possession of any unregistered firearm for which registration was required was a crime of violence because of the “virtual inevitability that such possession will result if violence.  

42. Unlawfully Carrying a firearm on premises licensed to sell alcoholic under Texas Penal Code §46.02 not a crime of violence.

Within in the same year the court ruled in US v, Hernandez-Neave, 291 F.3d 296 (5th Cir. 2001), that while unlawfully carrying a firearm on premises which have been licensed or permitted to sell alcoholic beverages is a felony under Tex. Penal Code § 16(b) but it is not an aggravated felony.
43. Conviction for possession of short barrel firearm (Tex Penal Code 46.05(a)(3)) is not a crime of violence.

In US v. Diaz-Diaz, 327 F.3d 296 (5th 2003) the Court held that this was not a crime of violence using the rational that no force is needed to complete the offense of “possession”.

44. Reckless Conduct is not a crime of violence.

In US v White, 258 F.3d 374  (5th 2001) the Court held that the Texas offenses of reckless conduct (Penal Code §22.05) did not contain the element of the use of attempted use of physical force and there was not a crime of violence under 18 U.S.C. §16.

45. Stalking is a Crime of Violence and an Aggravated Felony

      A stalking offense in violation of §646.9(b) of the California Penal Code, which proscribes stalking when there is a TRO, injunction, or other court order in effect, is a crime of violence and is an aggravated felony under INA §101(a)(43)(F), 8 USC §1101(a)(43)(F) (2000). In re Malta, 23 I&N Dec. 656 (BIA 2004) Int. Dec. 3498.

46. Theft offense.

A “theft offense” within the definition of an aggravated felony in section 101(a)(43)(G) of the Immigration and Nationality Act, 8 U.S.C. § 1101(a)(43)(G) (2000), ordinarily requires the taking of, or exercise of control over, property without consent and with the criminal intent to deprive the owner of the rights and benefits of ownership, even if such deprivation is less than total or permanent. Matter of V-Z-S-, 22 I&N Dec. 1338 (BIA 2000), clarified.  The respondent’s welfare fraud offense in violation of section 40-6-15 of the General Laws of Rhode Island is not a “theft offense” under section 101(a)(43)(G) of the Act. Matter of GARCIA-MADRUGA, 24 I&N Dec. 436 (BIA 2008)
47. Conspiracy

An alien convicted of conspiracy is removable as an alien convicted of an aggravated felony within the meaning of sections 101(a)(43)(M)(i) and (U) of the Immigration and Nationality Act, 8 U.S.C. §§ 1101(a)(43)(M)(i) and (U) (2000), where the substantive crime that was the object of the conspiracy was an offense that involved “fraud or deceit” and where the potential loss to the victim or victims exceeded $10,000. Matter of S-I-K-, 24 I&N Dec. 324 (BIA 2007)
48. Sentencing Enhancement

Any fact (including a fact contained in a sentence enhancement) that serves to increase the maximum penalty for a crime and that is required to be found by a jury beyond a reasonable doubt, if not admitted by the defendant, is to be treated as an element of the underlying offense, so that a conviction involving the application of such an enhancement is a conviction for the enhanced offense. Matter of Rodriguez-Cortes, 20 I&N Dec. 587 (BIA 1992), superseded.
The exception under section 212(h) of the Immigration and Nationality Act, 8 U.S.C. § 1182(h) (2000), for an alien convicted of a single offense of simple possession of 30 grams or less of marijuana does not apply to an alien whose conviction was enhanced by virtue of his possession of marijuana in a “drug-free zone,” where the enhancement factor increased the maximum penalty for the underlying offense and had to be proved beyond a reasonable doubt to a jury under the law of the convicting jurisdiction. Matter of MARTINEZ-ZAPATA, 24 I&N Dec. 424 (BIA 2007) Matter of Moncada, 24 I&N Dec. 62 (BIA 2007), clarified.

49. Fraud or Deceit – Specify the loss!!
 
A single ground for removal may require proof of a conviction tied to the statutory elements of a criminal offense, as well as proof of an additional fact or facts that are not tied to the statutory elements of any such offense.

When a removal charge depends on proof of both the elements leading to a conviction and some non element facts, the non element facts may be determined by means of evidence beyond the limited “record of conviction” that may be considered by courts employing the “categorical approach,” the “modified categorical approach,” or a comparable “divisibility analysis,” although the record of conviction may also be a suitable source of proof, depending on the circumstances.

Section 101(a)(43)(M)(i) of the Immigration and Nationality Act, 8 U.S.C. § 1101(a)(43)(M)(i) (2000), which defines the term “aggravated felony” to mean “an offense that involves fraud or deceit in which the loss to the victim or victims exceeds $10,000,” depends on proof of both a conviction having an element of fraud or deceit and the non element fact of a loss exceeding $10,000 that is tied to the conviction.

Because the phrase “in which the loss to the victim or victims exceeds $10,000” is not tied to an element of the fraud or deceit offense, the loss determination is not subject to the limitations of the categorical approach, the modified categorical approach, or a divisibility analysis and may be proved by evidence outside the record of conviction, provided that the loss is still shown to relate to the conduct of which the person was convicted and, for removal purposes, is proven by clear and convincing evidence.

The Immigration Judge erred in declining to consider a presentence investigation report as proof of victim loss because of his mistaken belief that he was restricted to consideration of the respondent’s record of conviction. Matter of BABAISAKOV, 24 I&N Dec. 306 (BIA 2007)
50. Failure to file as a sex offender


Willful failure to register by a sex offender who has been previously apprised of the obligation to register, in violation of section 290(g)(1) of the California Penal Code, is a crime involving moral turpitude. Matter of TOBAR-LOBO, 24 I&N Dec. 143 (BIA 2007)
51.  Possession of Child Pornography
The offense of possession of child pornography in violation of section 827.071(5) of the Florida Statutes is a crime involving moral turpitude. OLQUIN-Rufino, 23 I&N Dec. 896 (BIA 2006)

52.  Delivery of a simulated controlled substance. 

The offense of delivery of a simulated controlled substance in violation of Texas law is not an aggravated felony, as defined by section 101(a)(43)(B) of the Immigration and Nationality Act, 8 U.S.C. § 1101(a)(43)(B) (2006), but it is a violation of a law relating to a controlled substance under former section 241(a)(2)(B)(i) of the Act, 8 U.S.C. § 1251(a)(2)(B)(i) (1994). Matter of SANCHEZ-CORNEJO, 25 I&N Dec. 273 (BIA 2010)
53.  Drug paraphernalia may be trouble.
An alien may be rendered inadmissible under section 212(a)(2)(A)(i)(II) of the Act, 8 U.S.C. § 1182(a)(2)(A)(i)(II) (2006), on the basis of a conviction for possession or use of drug paraphernalia.  However, the alien may qualify for a waiver of inadmissibility under section 212(h) of the Act if that offense “relates to a single offense of simple possession of 30 grams or less of marijuana.” Matter of MARTINEZ ESPINOZA, 25 I&N Dec. 118 (BIA 2009)
54.  Soliciting a Controlled Substance

Outside the jurisdiction of the 9th United States Court of Appeals, a conviction for criminal solicitation under a State’s general purpose solicitation statute is a conviction for a violation of a law “relating to a controlled substance” under section 237(a)(2)(B)(i) of the Immigration and Nationality Act, 8 U.S.C. § 1227(a)(2)(B)(i) (2006), where the record of conviction reflects that the crime solicited is an offense relating to a controlled substance. Matter of Beltran, 20 I&N Dec. 521 (BIA 1992), reaffirmed. Coronado-Durazo v. INS, 123 F.3d 1322 (9th Cir. 1997), followed in jurisdiction only. Matter of ZORILLA-VIDAL, 24 I&N Dec. 768 (BIA 2009)
55.  Misdemeanor drug conspiracy 

Absent controlling precedent to the contrary, a State law misdemeanor offense of conspiracy to distribute marijuana qualifies as an “aggravated felony” under section 101(a)(43)(B) of the Immigration and Nationality Act, 8 U.S.C. § 1101(a)(43)(B) (2000), where its elements correspond to the elements of the Federal felony offense of conspiracy to distribute an indeterminate quantity of marijuana, as defined by 21 U.S.C. §§ 841(a)(1), (b)(1)(D), and 846 (2000 & Supp. IV 2004).  Matter of ARUNA, 24 I&N Dec. 452 (BIA 2008)
56.  Watch out for those birth certificates and passport applications.

An alien who willfully and knowingly makes a false representation of birth in the United States on a passport application is inadmissible under section 212(a)(6)(C)(ii) of the Immigration and Nationality Act, 8 U.S.C. § 1182(a)(6)(C)(ii) (2006), for making a false representation of United States citizenship. Matter of BARCENAS, 25 I&N Dec. 40 (BIA 2009)
The respondent, who was convicted of violating 18 U.S.C. § 1542 (2006) for falsely representing that she was born in the United States on an application for a passport, is removable under section 237(a)(1)(A) of the Act, 8 U.S.C. § 1227(a)(1)(A) (2006), as an alien who was inadmissible at the time of her adjustment of status under section 212(a)(6)(C)(ii) of the Act.
57.  Receipt of stolen property
A conviction for receipt of stolen property under section 496(a) of the California Penal Code, with a sentence of imprisonment of at least 1 year, categorically qualifies as a receipt of stolen property aggravated felony conviction under section 101(a)(43)(G) of the Immigration and Nationality Act, 8 U.S.C. § 1101(a)(43)(G) (2006). Matter of CARDIEL, 25 I&N Dec. 12 (BIA 2009)

58. Conspiracy defined.

The term “conspiracy” in section 101(a)(43)(U) of the Immigration and Nationality Act, 8 U.S.C. § 1101(a)(43)(U) (2006), is not limited to conspiracies that require the commission of an overt act in furtherance of the conspiracy by one of the conspirators. Matter of RICHARDSON, 25 I&N Dec. 226 (BIA 2010)
59.  Conspiracy to commit an aggravated felony.

An alien who was only convicted of conspiracy to commit an aggravated felony and is removable on the basis of that conviction under section 101(a)(43)(U) of the Act may not also be found removable for the underlying substantive offense, even though the record of conviction shows that the conspirators actually committed the substantive offense. Matter of RICHARDSON, 25 I&N Dec. 226 (BIA 2010)
60.  Child abuse.

For purposes of the ground of removal set forth at section 237(a)(2)(E)(i) of the Immigration and Nationality Act, 8 U.S.C. § 1227(a)(2)(E)(i) (2000), the term “crime of child abuse” means any offense involving an intentional, knowing, reckless, or criminally negligent act or omission that constitutes maltreatment of a person under 18 years old or that impairs such a person’s physical or mental well-being, including sexual abuse or exploitation.
Whether an alien is removable on the basis of a conviction for a “crime of child abuse” is determined by the elements of the alien’s offense, as reflected in the statutory definition of the crime or admissible portions of the conviction record. Matter of VELAZQUEZ-HERRERA, 24 I&N Dec. 503 (BIA 2008)
61.  Texas Failure to Stop and render aid is a Crime involving moral turpitude
The Firth Circuit agreed with the BIA’s conclusion that the failure to stop and render aid after being involved in an automobile accident is the type of base behavior that reflects moral turpitude.The subsection of section 550.21 that criminalizes failure to render aid proscribes behavior that runs contrary to accepted societal duties. Moral turpitude inheres in this crime because the offense reflects an intentional attempt to evade responsibility and is intrinsically wrong. 

Because Garcia’s offense under section 550.021is both morally reprehensible and contrary to the accepted rules of morality in our society,  the Court found it to be a CIMT for immigration purposes. Accordingly, the BIA did not err in finding that Garcia’s 1998 failure-to-stop conviction, which was ineligible for St. Cyr waiver, precluded  Garcia from seeking discretionary relief from removal. Garcia-Maldonado v. Gonzales, (5th Cir. June 29, 2007)
Try as we might, Jackie and I are sure that the forgoing list is not definitive.  It is constantly being interpreted, explained, refined, defined, overruled and intertwined with other decisions.  The list can only serve as a guide and must be used in consultation with a competent immigration attorney.  The immigration attorney is the only one who can tell you what could happen to the defendant especially in light of the recent Padilla decision.
D. Crime of Violence -18 U.S.C. §16.
As you can see, whether some crimes are aggravated felonies or not depends on whether they can be classified as a crime of violence.  

Section 101(a)(43)(F) of the Act defines an “aggravated felony” as “a crime of violence (as defined in section 16 of Title 18, United States Code, but not including a purely political offense) for which the term of imprisonment [is] at least one year.”  

The term “crime of violence” is defined in 18 U.S.C. § 16 as (a) an offense that has as an element the use, attempted use, or threatened use of physical force against the person or property of another, or (b) any other offense that is a felony and that, by its nature, involves a substantial risk that physical force against the person or property of another may be used in the course of committing the offense.  To be a crime of violence a crime must include as an element the use, attempted use, or threatened use of physical force against the person or property of another to satisfy the test set forth at 18 U.S.C. § 16(a).  If not then the remaining issue whether the conviction satisfies the test articulated at 18 U.S.C. § 16(b).

That is, analysis under 18 U.S.C. § 16(b) requires first that the offense be a felony; and, if it is, that the “nature of the crime -- as elucidated by the generic elements of the offense -- is such that its commission would ordinarily present a risk that physical force would be used against the person or property of another” irrespective of whether the risk develops or harm actually occurs. Matter of Alcantar, 20 I&N Dec. 801 (BIA 1994), at 812 (quoting United States v. Marzullo, 780 F. Supp. 658, 662 (W.D. Mo. 1991).
  

Stated differently, “Offenses within the scope of section 16(b) have as a commonly shared characteristic the potential of resulting in harm."  Matter of Alcantar, supra, at 809 (quoting United States v. Gonzalez-Lopez, 911 F.2d 542, 547 (11th Cir. 1990), cert. denied, 500 U.S. 933 (1991)).

This approach requires that for the respondent’s crime to fall within the purview of 18 U.S.C. § 16(b), it must be an offense for which the nature of the crime involves a substantial risk that physical force may be used against the person or property of another during the commission of the offense; in other words, the crime must have “the potential of resulting in harm.”  Matter of Alcantar, at 809.

In a recent decision, the BIA explains the two-prong test more clearly.  In re Sweetser, 22 I&N Dec. 709 (BIA 1999), the Board held that where the state statute under which an alien has been convicted is divisible, meaning it encompasses offenses that constitute crimes of violence as defined under 18 U.S.C. § 16 (1994) and offenses that do not, it is necessary to look to the record of conviction, and to other documents admissible as evidence in proving a criminal conviction, to determine whether the specific offense of which the alien was convicted constitutes an aggravated felony as defined in section 101(a)(43)(F) of the Immigration and Nationality Act, 8 U.S.C. § 1101(a)(43)(F) (Supp. II 1996).

The Board found that for purposes of determining whether an offense is a crime of violence as defined in 18 U.S.C. § 16(b), it is necessary to examine the criminal conduct required for conviction, rather than the consequence of the crime.  The purpose is to determine if the offense, by its nature, involves “a substantial risk that physical force against the person or property of another may be used in the course of committing the offense.” Matter of Sweetser, 22 I&N 709 (BIA 1999).

The BIA, clarifying Matter of Magallanes, Interim Decision 3341 (BIA 1998), held that to find that a criminal offense is a crime of violence under 18 U.S.C. § 16(b), a causal link between the potential for harm and the “substantial risk” of “physical force” being used must be present. 

Thus, the Board found that Sweetser, convicted of criminally negligent child abuse under sections 18-6-401(1) and (7) of the Colorado Revised Statutes, and whose negligence in leaving his stepson alone in a bathtub resulted in the child’s death, was not convicted of a crime of violence under 18 U.S.C. § 16(b).  This was because there was not “substantial risk that physical force” would be used in the commission of the crime.
VIII.  Relief in state court TC  "VII.  Relief in state court" \l 1 
In my consultations with defense attorneys and prosecutors, I stress alternative plea bargains to lesser offenses to avoid the characterization of the offense as an aggravated felony or removable offense.  Occasionally, jail time is the only practical solution.  

A conviction now includes probation and deferred adjudication but not a deferred prosecution a conditional discharge or finding of juvenile delinquency.  

You also have to be careful about the admissions a defendant makes because they can also have negative immigration consequences.  If the plea bargain will result in a plea to a lesser included, offense, be sure to insist on dismissal of the original charge and the filing of a new complaint or information.  Thus, you get the ultimate case bargained away from the removable or excludable category and no “admission” of the facts of the more serious crime. 
When to get to 364 days or less!  

Sometimes counsel can avoid having an immigration consequence by creative plea bargaining.  If immigration concerns are important, counsel might:

· bargain for 364 days on a single conviction; 

· plead to two or more counts, with less than a one year sentence imposed for each, to be served consecutively; 

· plead to an additional or substitute offense that does not become an aggravated felony due to sentence, and take the jail time on that; 

· waive credit for time already served or prospective “good time” credits and persuade the judge to take this into consideration in imposing a shorter official sentence, that will result in the same amount of time actually incarcerated as under the originally proposed sentence;

· rather than take a probation violation that adds time to the sentence for the original conviction, ask for a new conviction and take the time on the new count.   

· Note that it may be to the alien’s benefit to violate his probation.  For example: An alien is convicted of felony assault and is initially sentenced to 1 year, probated.  He may benefit from violating his probation if then he is sentenced to actually serve 180 days in jail.  He then is not an aggravated felon because he does not have a 1-year sentence to imprisonment.
· Amending a sentence nunc pro tunc and imposing a revised sentence of less than 365 days will prevent the conviction from being considered an aggravated felony.
  

Sometimes your best plea bargain may move a case out of the "aggravated felony" category but still leave the client removable under some other category.  That at least gives you something to work with.  A client who is removable might be eligible for a waiver.

When a case has already been plead to and the client placed on probation then the options are different and much more limited.  Pursuant to Section 42.12 of the Texas Code of Criminal Procedure you can apply for Reduction or termination of Community supervision; the modern day equivalent of the old early discharge from probation. This does not remove the criminal charge of removability.  Rather this goes more to motivating the Immigration Judge to exercise a favorable exercise of discretion. 

When probation has already been completed you can still apply for this order.  It does not help aggravated felon but the order certainly helps the alien who is eligible to apply for discretionary relief such a waiver of excludability or cancellation or removal. 

The Texas Code of Criminal procedure grants the sentencing judge the authority to grant a new trial, to set aside the finding of guilt and to dismiss the charge(s).  Early discharge will still leave the alien convicted for immigration purposes but sure looks good when you are applying for relief from removal.

Until 1999, early discharge effectively eviscerated the outcome of the case for immigration cases and eliminated adverse immigration consequences.  That all changed with In re Mauro Roldan-Santoyo, Interim Decision 3377, (March 3, 1999), wherein the Board that under the statutory definition of "conviction" provided at section 101(a)(48)(A) of the Immigration and Nationality Act, 8 U.S.C. § 1101(a)(48)(A) (Supp. II 1996), no effect is to be given in immigration proceedings to a state action which purports to expunge, dismiss, cancel, vacate, discharge, or otherwise remove a guilty plea or other record of guilt or conviction by operation of a state rehabilitative statute. 

The Board also held that once an alien is subject to a "conviction" as that term is defined at section 101(a)(48)(A) of the Act, the alien remains convicted for immigration purposes notwithstanding a subsequent state action purporting to erase the original determination of guilt through a rehabilitative procedure.
I have summarized BIA treatment of various forms of post conviction relief. 
 

A.  Pardons work if you can get one.

Matter of S-, 5 I&N Dec. 10 (BIA 1953).  The BIA held that restoration of civil rights in the State of Washington is the equivalent of a pardon within the meaning of the Immigration Act of 1917.  A certificate of restoration of Civil Rights issued in 1946 by the Governor of Washington has the same effect as a pardon within the meaning of the Immigration Act, so as to avert deportation.

Matter of B-, 7 I&N Dec. 166 (BIA 1956).  The Board held that a foreign pardon, in this case originating in Italy, does not overcome inadmissibility under INA 212(a)(9).  Judicial pronouncements in this country clearly limit pardons and other acts in the nature of a pardon exclusively to domestic convictions.

BIA has held that a Presidential or Gubernatorial Pardon waives only the grounds of removal specified in INA Section 237(a)(2)(A)(v)
Presidential or Gubernatorial pardon waives only grounds specified in INA § 237(a)(2)(A)(v), and no implicit waivers can be read into the statute. Respondent's pardon did not waive removability for crime under INA § 237(a)(2)(E)(i) which was not specified in INA § 237(a)(2)(A)(v). In re Suh, 23 I&N Dec. 26 (BIA 7/01/03) Int. Dec. 3494. As a rule pardons have always worked but are almost impossible to get.
B.  Expungements do not work!
Matter of Dillingham ,Int. Dec. 3325 (BIA 1997).  The expungement of an alien's foreign drug-related conviction pursuant to a foreign statute is akin to a foreign pardon.  It is ineffective to prevent a finding of inadmissibility pursuant to INA 212(a)(2)(A)(i)(II), even if he would have been eligible for federal first offender treatment under section 18 USC 3607(a) had he been prosecuted in the U.S.

In Matter of Roldan, Int.  Dec 3377 (BIA 1999), the BIA determined the implications of the new definition of conviction.  The BIA concluded that the question whether an alien is convicted is fixed at the time of the original determination of guilt and the imposition of some punishment. Any subsequent state rehabilitative measures, such as expungements, are considered to be of no consequence with the long-standing exception of the vacation of a conviction by a court on the merits or on a constitutional ground.  

An expunged State misdemeanor does not eliminate immigration consequences if it follows a conviction.  In Ramirez-Castro v. INS, No. 01-71589 (9th Cir. Apr. 24, 2002), the court held that an order of a California state court expunging Petitioner's state-court misdemeanor conviction did not eliminate the immigration consequences of that conviction. The Court also held that it was reasonable for the Board of Immigration Appeals to interpret the statutory definition of conviction to encompass both expunged misdemeanors and felonies.
C.  A good plea bargain is the best bet TC  "C.  A good plea bargain" \l 1 
Yes, the rules have changed.  Nevertheless there is almost always room to negotiate an outcome that serves all the interests of justice.  Sometimes a plea bargain to a lesser included, offense will do the trick.  Sometimes, the plea bargain will determine whether an alien is be placed in mandatory detention or released on bond will be determined by the plea bargain.  

Of course sometimes in trying to help someone you can actually hurt them even worse. I recently encountered an alien who had been charged with Driving while Intoxicated.  The good State judge, not wanting to see the man deported reduced the charge to “deadly conduct” and gave him one year in jail probated for one year. By reducing the charge to deadly conduct, the Judge inadvertently sentenced the alien to a crime of violence.  The One Year in jail, even though it was all probated, made the client an “aggravated felon.”  To make matters worse, the client missed his immigration court date and was ordered removed in absentia.  The case had a happy ending when first, I successfully got the State court judge to grant a habeas corpus on the deadly conduct charge in exchange for a plea to the DWI.  Then I persuaded the INS to agree to reopen the deportation hearing and terminated the proceedings.  The lesson I learned and that I bring to you is be careful what you ask for.

Your goal might be to remove the defendant from the "aggravated felony" category. Instead of one year to do, you can reduce the sentence to eleven months, 28 days.  Remember that even a good deal that keeps your client out of the aggravated felony category your client might still be deportable.  At least in this situation the defendant might have an opportunity for relief from removal.  
D. Motion for New Trial, Motion to Withdraw Plea, Revocation of Probation

Using any of the forgoing methods to attack a criminal case that forms the basis for deportation is subject to strict review by the Immigration Judge.  An alien seeking to reopen proceedings to establish that a conviction has been vacated bears the burden of proving that the conviction was not vacated solely for immigration purposes.

Where the respondent presented no evidence to prove that his conviction was not vacated solely for immigration purposes, he fails to meet his burden of showing that his motion to reopen should be granted. Matter of CHAVEZ-Martinez, 24 I&N Dec. 272 (BIA 2007)
Where a criminal alien’s sentence has been modified to include a term of imprisonment following a violation of probation, the resulting sentence to confinement is considered to be part of the penalty imposed for the original underlying crime, rather than punishment for a separate offense. Perez Ramirez’s misdemeanor conviction for willful infliction of corporal injury on a spouse in violation of section 273.5(a) of the California Penal Code qualifies categorically as a conviction for a “crime of violence” within the meaning of 18 U.S.C. § 16(a) (2006). Matter of PEREZ RAMIREZ, 25 I&N Dec. 203 (BIA 2010)
E.  Habeas Corpus, PADILLA
Until recently, it was possible to return to the State court judge with a writ of habeas corpus based on the lack of sufficient warnings that the plea would result in deportation consequences.  

State v. Jimenez involved a non-citizen who pled guilty to a misdemeanor theft offense that made her deportable. State v. Jimenez, 71-98 9 WL 72424 Tex. Crim. App. Feb. 17, 1999 WL 72423. For her theft offense, she was sentenced to one year in jail, probated for one year.  She was discharged after successfully completing the probation.  She then filed a habeas corpus petition, alleging that her guilty plea was involuntary because she had not been admonished that she could be deported as a result of pleading guilty.  The trial court granted her habeas petition and the court of appeals affirmed the trial court's judgment, ruling that due process and due course of law require that a misdemeanor defendant be admonished about the immigration consequences of a guilty plea. 
The Court of Appeals reversed and vacated the trial court's order, the holding: Generally, a guilty plea is considered voluntary if the defendant was made fully aware of the direct consequences.  It will not be rendered involuntary by lack of knowledge as to some collateral consequence.  
When a non-citizen is not admonished about the immigration consequences of a guilty plea, he was prevented, under the holding of Jimenez, from asserting that this violated his due process rights.  

As you can see, a constitutional attack on the guilty plea may remain available.  A claim of ineffective assistance of counsel was not raised in Jimenez.  If a defense attorney does not explain to the defendant that he could be deported as a result of a guilty plea, the client might, in spite of Jimenez, be able to use an ineffective assistance claim to attack the plea.  A defense attorney has a higher duty than a court does to inform a defendant of a plea's immigration consequences. 

I still advise defense attorneys and prosecutors to try to consider habeas corpus and other motions in the appropriate circumstances if they really want to help a defendant. I have often stated that, "all things are possible in state court." Even after Jimenez, I have seen joint Petitions for Writ signed by both the State, and defense counsel.  

Finally, when all else fails try to get the probation revoked and the alien sentenced to under, one year in those cases where it will help.
  

IX.   Detention  TC  "VIII.  BCIS Detention " \l 1 
A.  Immigration Hold TC  "A.  Immigration Hold" \l 1 
With substantial increases in funding for Immigration and Customs Enforcement (ICE) is now able to visit most jails more often than before.  In Texas the Secure Communities Program is in every county.  Despite promises from prominent Sheriffs and significant opposition from almost every major city police department in Texas people with little criminal history are being turned over to ICE.  In Travis County the Sheriff misled the public about what he knew about how the program would be implemented and who it would sweep up.  He then ignored its’ consequences to the economic detriment of the citizens of Travis County.  ICE, for its’ part, has told counties that the program is mandatory and at the same time that the program is voluntary.  A far reaching study of Travis County’s three year experiment with the program has established that the program has significantly cost taxpayers, swept up mostly persons convicted of minor or traffic offenses and eroded community cooperation with law enforcement.

ICE investigative units are currently participating in enforcement actions whose sole purpose is to remove criminal aliens as quickly as possible. 

Discretion on detention matters for criminal aliens who are also "aggravated felons" is available under the statute only if the conviction took place before the effective date of the IIRIRA. 

After that date, October 6, 1996, "aggravated felons" and many others are not.  Matter of Rojas, 23 I&N Dec. 117 (BIA 2001) ID 3451 stands for the proposition that a criminal alien who is released from criminal custody after the expiration of the Transition Period Custody Rules is subject to mandatory detention pursuant to section 236(c) of the Immigration and Nationality Act, 8 U.S.C. § 1226(c) (Supp. V 1999), even if the alien is not immediately taken into custody by the Immigration and Naturalization Service when released from incarceration.

In the Matter of West, 22 I&N Dec. 1405 (BIA 2000), the court held that the mandatory detention provisions of §236(c) does not apply to aliens whose most recent release from custody by an authority other than the Service occurred prior to the expiration of the Transition Period Custody Rules. According to the Matter of Adeniji, 22 I&N Dec. 1102 (BIA 1999) custody determinations of aliens in removal proceedings who are not subject to the provisions of § 236(c) are governed by the general custody provision at §236(a). By virtue of 8 C.F.R. §236.1(c)(8)(1999), a criminal alien in a custody determination under §236(a) must establish to the satisfaction of the IJ and the Board that he or she does not present a danger to property or persons. When an IJ bases a bond determination on evidence presented in the underlying merits case, it is the responsibility of the parties and the IJ to ensure that the bond record establishes the nature and substance of the specific factual information considered by the IJ in reaching the bond determination.
The ICE first step is to place a "hold" on the alien who is in jail.  This happens often before the client has posted the bond on the criminal matter.  The Immigration Act hold gives ICE 48 hours to take the alien into custody after he has completed his obligations to the criminal court.  Thus, after your client has posted a bond or completed his sentence or pen time, he is now transferred to the ICE for removal proceedings.  The trick is to secure the release on bonds on both cases; the criminal and the immigration.  

It is imperative that the criminal defense attorney and the prosecutor consult with the immigration attorney. It is the immigration attorney who should prepare a detailed memorandum regarding the immigration consequences of the gamut of available plea deals. A good immigration attorney’s advice can help reach the proper plea bargain and then a reasonable immigration bond.  

Release from State Custody-What is next?
Upon the client's release from state custody he is then processed for removal proceedings and his bond is set.  The amount of bond varies based on a variety of factors ranging from the criminal record to the ICE agent’s understanding of record. 

When the second bond is posted, the client is released from ICE custody to resume his life, and defend both his criminal and immigration cases.  This can take some time.

Before, an immigration attorney can argue for a bond before an Immigration Judge the alien must be served with the Notice to Appear to show cause why he should not be removed. The Attorney General has not delegated authority to Immigration Judges, under 8 C.F.R. § 1236.1(d)(2009), to re-determine the conditions of custody imposed by the DHS with respect to aliens who have not been issued and served with a Notice to Appear (Form I-862) in relation to removal proceedings pursuant to 8 C.F.R. Part 1240 (2009).  
(2) An alien admitted to the United States pursuant to the Visa Waiver Program who has not been served with a Notice to Appear pursuant to 8 C.F.R. Part 1240 is not entitled to a custody hearing before an Immigration Judge under 8 C.F.R. § 1236.1(d). Matter of Gallardo, 21 I&N Dec. 210 (BIA 1996), superseded. Matter of WERNER, 25 I&N Dec. 45 (BIA 2009).  
In re Joseph, 22 I. & N. Dec. 799, (BIA), 1999, held that for purposes of determining the custody conditions of a lawful permanent resident under section 236 of the Immigration and Nationality Act, 8 U.S.C. § 1226 (Supp. II 1996), and 8 C.F.R. § 3.19(h)(2)(ii) (1999), a lawful permanent resident will not be considered “properly included” in a mandatory detention category when an Immigration Judge finds, on the basis of the bond record as a whole, that it is substantially unlikely that ICE will prevail on a charge of removability specified in section 236(c)(1) of the Act.

 
Further, an Immigration Judge does have the authority under section 236(a)(2)(A) of the Immigration and Nationality Act, 8 U.S.C. § 1226(a)(2)(A) (2006), and 8 C.F.R. § 1236.1(d)(1) (2009) to review and consider whether to modify the conditions of release imposed on an alien by the DHS. Where the respondent filed an application with the Immigration Judge to ameliorate the terms of release within 7 days of his release from custody by the DHS, the Immigration Judge had jurisdiction to review and modify the condition placed on the respondent’s release that he participate in the Intensive Supervision Appearance Program. Matter of GARCIA-GARCIA, 25 I&N Dec. 93 (BIA 2009)

Personal service of a Notice to Appear (Form I-862) on a minor who is 14 years of age or older at the time of service is effective, and the regulations do not require that notice also, be served on an adult with responsibility for the minor. 
Matter of CUBOR, 25 I&N Dec. 470 (BIA 2011)

Dangerous aliens are properly detained without bond pending the completion of proceedings to remove them from the United States.  Only if an alien has established that he would not pose a danger to property or persons should an Immigration Judge decide the amount of bond necessary to ensure the alien’s presence at proceedings to remove him from the United States. Matter of URENA, 25 I&N Dec. 140 (BIA 2009)
RECENT CASE

The Board held that although a conviction document may provide the Service with sufficient reason to believe that an alien is removable under one of the mandatory detention grounds for purposes of charging the alien and making an initial custody determination, neither the Immigration Judge nor the Board is bound by the Service’s decisions in that regard when determining whether an alien is properly included within one of the regulatory provisions that would deprive the Immigration Judge and the Board of jurisdiction to re-determine the custody conditions imposed on the alien by the Service. Matter of Joseph, Interim Decision 3387 (BIA 1999), clarified. Nevertheless, I always challenge the admission.  On occasion, the has been unable to prove the fact that they choose to assert.  

B.  Mandatory Detention TC  "B.  Mandatory Detention" \l 1 
Section 236(c) provides:

(c)-- Detention of Criminal Aliens

 (1)-- Custody 

The Attorney General shall take into custody any alien who--

(A)-- is inadmissible by reason of having committed any offense covered in section 212(a)(2),  (Criminal grounds)

 (B)-- is deportable by reason of having committed any offense covered in section 237(a)(2)(A)(ii)(Multiple Criminal Convictions), (A)(iii)(Aggravated Felony Convictions), (B)(Controlled substances convictions), (C)(certain firearms offenses), or (D)(treason, sedition, etc. grounds),

 (C)-- is deportable under section 237(a)(2)(A)(i) (Crimes of moral turpitude) on the basis of an offense for which the alien has been sentence to a term of imprisonment of at least 1 year, or

 (D)-- is inadmissible under section 212(a)(3)(B) or deportable under section 237(a)(4)(B), 

When the alien is released, without regard to whether the alien is released on parole, supervised release, or probation, and without regard to whether the alien may be arrested or imprisoned again for the same offense.

 (2)-- Release 

The Attorney General may release an alien described in paragraph (1) only if the Attorney General decides pursuant to section 3521 of title 18, United States Code, that release of the alien from custody is necessary to provide protection to a witness, a potential witness, a person cooperating with an investigation into major criminal activity, or an immediate family member or close associate of a witness, potential witness, or person cooperating with such an investigation, and the alien satisfies the Attorney General that the alien will not pose a danger to the safety of other persons or of property and is likely to appear for any scheduled proceeding. A decision relating to such release shall take place in accordance with a procedure that considers the severity of the offense committed by the alien.

Under the latest interpretation, aliens whose convictions fall within the scope of INA § 236(c) but who completed their sentence before October 9, 1998, will be eligible for a custody determination. 

However, if an alien was convicted before October 9, 1998, but did not complete the sentence before that date, the alien is subject to mandatory detention. 

Even if the alien was never incarcerated but was sentenced to probation or a suspended sentence on or after October 9, 1998 for a crime under INA § 236(c), he or she is subject to mandatory detention. 

Finally, if an alien was sentenced on or after October 9, 1998 for a crime under INA § 236(c), he or she is subject to mandatory detention without eligibility for redetermination.

X.  Relief from deportation  TC  "IX.  Relief from deportation " \l 1 
On April 1, 1997 many provisions of IIRIRA went into effect, including those relating to removal proceedings.  Suspension of deportation is no longer an available remedy for aliens placed in removal proceedings on or after April 1, 1997 since IIRIRA provides for a new type of remedy called "cancellation of removal."   The exception to this is those persons eligible to apply for relief pursuant to the Nicaraguan and Cuban Adjustment Relief Act of 1998.  All is not lost for the INA still offers some form of limited relief from deportation, exclusion or removal for the foreign national. 

A.  The "Stop Time" Rule TC  "A.  The \"Stop Time\" Rule" \l 1 
Almost every application for relief from removal requires some prerequisite time constraints for eligibility, i.e. 10 years for cancellation of removal, 7 years for suspension of deportation, 5 years for voluntary departure.

Section 240A(d)(1), the “stop-time rule,” was added to the Immigration and Nationality Act by IIRAIRA and provides that any period of continuous physical presence in the United States shall be deemed to end when one of the following occurs: 

*When the alien is served a Notice to Appear  under INA §239(a); or, 

*When the alien has committed an offense referred to in INA §212(a)(2) that renders the alien inadmissible to the United States under §212(a)(2) or removable from the United States under INA §237(a)(2) or §237(a)(4), whichever is earliest. 

Prior to the addition of this stop-time rule, the period of continuous physical presence required for suspension of deportation applicants could run until a final administrative order was issued and an application for suspension of deportation was filed. 

In re Perez, 22 I&N Dec. 689 (BIA 1999) Board of Immigration Appeals held that pursuant to section 240A(d)(1) of the Immigration and Nationality Act, 8 U.S.C. § 1229b(d)(1) (Supp. II 1996), continuous residence or physical presence for cancellation of removal purposes is deemed to end on the date that a qualifying offense has been committed. 

The Board further held that the period of continuous residence required for relief under section 240A(a) commences when the alien has been admitted in any status, which includes admission as a temporary resident. An offense described in section 240A(d)(1) is deemed to end continuous residence or physical presence for cancellation of removal purposes as of the date of its commission, even if the offense was committed prior to the enactment of the Illegal Immigration Reform and Immigrant Responsibility Act of 1996, Division C of Pub. L. No. 104-208, 110 Stat. 3009-546.

In the case of Gonzales-Torres v. INS, 213 F. 3d 899 (5th Cir. 2000), the aliens due process rights were not violated by application of the stop-time provision of IIRIRA to deportation proceedings pending at the time the provision was enacted. The aliens failed to exhaust their administrative remedies as to their eligibility for suspension of deportation.

The court held in the Rodriguez-Silva v. INS, 245 F.3d 243 (5th Cir. 2001), that the due process clause of the fifth amendment does not in any way restrict Congress’s power to use nationality or place of origin as a criteria for naturalization or admission to or exclusion or removal from the US Congress need not provided a rational basis for the nationality sensitive provisions of the NACARA.

The "stop time' rule was revisited in Matter of Mendoza-Sandino, Int. Dec. 3426 (BIA 2000), where the BIA considered the situation of an alien who had acquired seven years of continuous physical presence after an OSC was served.  The question raised was whether the "clock" could be reset to count that time toward establishing eligibility for suspension of deportation.   The BIA determined that INA 240(d)(1) "ends" rather than "breaks" continuous physical presence upon service of the OSC, so time can no longer accrue after that date.

The BIA further interpreted the "stop time" rule relating to the commission of an offense in Matter of Campos-Torres, 22 I&N Dec. 1289 (BIA 2000).  The respondent had been convicted of a firearms offense, which rendered him deportable under INA 212(a)(2).  The BIA determined that an offense must be one "referred to in section 212(a)(2)" in order to terminate the period of continuous physical presence or continuous residence pursuant to INA 240(d)(1).  Because a firearms offense is not "referred to in section 212(a)(2)," it did not stop the accrual of time, and the respondent was eligible for relief.

In the Matter of Koloamatangi, 23 I&N Dec. 548 (BIA Jan. 8, 2003), the court held that an alien who has required permanent resident status through fraud or misrepresentation has never been lawfully admitted for permanent residence and is; therefore, ineligible for cancellation of removal under § 240A(a) of the Act.


The Board of Immigration Appeals revisited the stop time rule again in Matter of NELSON, 25 I&N Dec. 410 (BIA 2011) holding that once an alien has been convicted of an offense that stops the accrual of the 7-year period of continuous residence required for cancellation of removal under section 240A(a) of the Immigration and Nationality Act, 8 U.S.C. § 1229b(a) (2006), section 240A(d)(1) of the Act does not permit such residence to restart simply because the alien has departed from, and returned to, the United States.

However, the Fifth Circuit has declined to allow the “stop time rule” to be retroactive. The court considered whether the Petitioner's 1989 theft conviction triggered the stop-time rule, INA §240A(d)(1), to preclude his eligibility for cancellation of removal. The stop-time rule purports to end an alien's continuous physical presence for cancellation purposes if the alien committed certain crimes (including a crime of moral turpitude) or was served with a notice to appear. Applying the two-step retroactivity test set for in Landgraf v. USI Film Products, 511 U.S. 244 (1994) and its progeny, the court held that application of the stop-time rule to an offense committed before its enactment has impermissible retroactive effect. The court reasoned that under pre-IIRIRA law, Petitioner would have been eligible for §212(c) relief because the seven years of continuous lawful residence he need to be eligible for relief under former §212(c) did not end until a deportation order became administratively final. "Because the clock-stopping provision attaches new legal consequences to actions completed before its enactment and because Congress has not expressly made it retroactive, the statute is impermissibly retroactive and Gonzalez is entitled to seek 212(c) relief, the court reasoned.". Gonzalez-Garcia v. Gonzales, (5th Cir. November 15, 2005)
B. Common Sense Reigns Supreme Section 212(c) Relief for Old Criminal Cases and Long Term Permanent Residents 
The Supreme Court's decision last year in INS v. St. Cyr, 121 S. Ct. 2271 (June 25, 2001) finally stopped the retroactivity steamroller that Congress and the  had been riding.  Unfortunately, the decision was to late for persons who were already deported.  

Prior to the enactment of IIRIRA, person convicted of aggravated felonies were able to apply for relief from removal pursuant to INA §212(c).  This allowed aliens to present evidence of their rehabilitation and eligibility for relief to have their cases presented and their lives reviewed by an Immigration Judge. 

In order to be eligible for a waiver of deportation under the now-repealed §212(c) of the Immigration and Nationality Act (INA), an LPR must have had at least seven consecutive years of lawful unrelinquished domicile in the United States.  The implementing regulations require 212(c) applicants to have accrued at least seven consecutive years in LPR status and/or temporary resident status under INA §245A or §210 immediately preceding the filing of the 212(c) application.  8 CFR §212.3(f)(2).  

St. Cyr held that "§212(c) relief remains available for aliens, like St. Cyr, whose convictions were obtained through plea agreements and who, notwithstanding those convictions, would have been eligible for §212(c) relief at the time of their plea under the law then in effect."  (emphasis added).  St. Cyr, 121 S. Ct. at 2293.  The decision in St. Cyr reinstates the opportunity for §212(c) for those aliens convicted prior to April 26, 1996. Id.

However there must exist a similar ground of exclusion for the foreign national with a pre April 26, 1996 conviction to be able to apply for relief.  
BIA ruled that a person found removable due to conviction for sexual abuse of a minor is ineligible for a waiver under former section 212(c) of the INA, because the aggravated felony ground of removal he was charged with has no statutory counterpart in the 212(a) grounds of inadmissibility. Matter of Blake, 23 I&N Dec. 722 (BIA 2005) I.D. #3509.

Under the law governing accrual of lawful domicile, LPRs who entered into plea agreements prior to April 24, 1996 continue to accrue lawful unrelinquished domicile until the completion of their deportation or removal proceedings. As the Court correctly observed in St. Cyr, "[t]here is a clear difference, for the purposes of retroactivity analysis, between facing possible deportation and facing certain deportation." LPRs considering a plea offer before April 24, 1996 would have been advised of this state of the law and settled practice by their attorneys and perhaps even by the court.  Therefore, these LPRs had reasonable expectations that they would continue to accrue the requisite seven years of lawful unrelinquished domicile and become eligible to apply for 212(c) relief, even if they did not have seven years of lawful unrelinquished domicile at the time of their plea.  

Of course, the Service is taking an aggressive approach to limit the impact of the decision.  Since the Supreme Court issued its decision in St. Cyr, the  has been arguing that lawful permanent residents (LPRs) who had not accrued at least seven years of lawful unrelinquished domicile at the time that they entered into plea agreements are not eligible to apply for 212(c) relief under St. Cyr.  

However, this is a clearly erroneous argument, which does not comport with the law governing accrual of lawful unrelinquished domicile for 212(c) or the Supreme Court's retroactivity analysis in St. Cyr.  Several unpublished Board decisions have rejected the 's argument that an LPR must have accrued the requisite seven years of lawful unrelinquished domicile at the time of the plea in order to be eligible to apply for 212(c) relief under St. Cyr. The Board has yet to issue a precedent decision on accrual of lawful unrelinquished domicile in light of St. Cyr.

 
The conclusion that LPRs continue to accrue lawful unrelinquished domicile until they receive a final order of deportation or removal is also supported by 8 CFR §1.1(p).  This regulation states that LPR status only "terminates upon entry of a final order of exclusion or deportation."  As the BIA has observed, "it is illogical to conclude that the domicile of one who retains his lawful permanent resident status could be anything but lawful."  Matter of Lok, 18 I&N Dec. 101, 105 (BIA 1981).  Therefore, LPRs who entered into plea agreements before they accrued more than seven years in lawful unrelinquished domicile clearly continue to accrue lawful unrelinquished domicile until the completion of their deportation or removal proceedings, when their LPR status is terminated.

The continued accrual of lawful unrelinquished domicile also comports with the Supreme Court's retroactivity analysis in St. Cyr.  In examining the retroactive effect of the limitation and subsequent elimination of INA 212(c) by Antiterrorism and Effective Death Penalty Act (AEDPA) and the Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA), the Court focused on the fact that LPRs such as Mr. St. Cyr relied upon "settled practice, the advice of counsel, and perhaps even assurances in open court that then entry of the plea would not foreclose §212(c) relief."

The regulations as they existed then and now allowed LPRs to continue accruing lawful unrelinquished domicile until the completion of administrative deportation or removal proceedings.  Furthermore, it was settled practice that LPRs were often not placed in deportation or removal proceedings until years after the completion of their criminal sentences.  Also, deportation or removal proceedings through the Immigration Court and the BIA sometimes take years to conclude.  Finally, as long as they accrued the requisite seven years of lawful unrelinquished domicile before they received a final order of deportation or removal, regulations allowed them to move to reopen or remand their deportation or removal case in order to apply for 212(c) relief. 8 CFR §3.2(c)(1).

The BIA has not issued a precedent decision on accrual of lawful unrelinquished domicile in light of St. Cyr.  However, several unpublished decisions from the Board based on the Second Circuit St. Cyr decision as well as the subsequent Supreme Court decision have rejected the 's argument that an LPR must have accrued the requisite seven years of lawful unrelinquished domicile at the time of the plea in order to be eligible to apply for 212(c) relief under St. Cyr.  See e.g. In re Asircatham, A40 104 383 (BIA June 15, 2001); In re Montas, A43 846 854 (BIA July 19, 2001); In re Vasquez, A91 674 569 (BIA August 9, 2001). 

Therefore, don’t give up hope for your clients. Though it takes years for cases to reach to the Supreme Court, and countless thousands have their lives ruined, reason is slowly returning to our immigration laws.

C. Adjustment of Status, the Application for Permanent Resident Status in the U.S.

The Immigration and Nationality Act (INA) permits the change of an alien’s immigration status in the United States (US) from nonimmigrant or parolee (temporary) to immigrant (permanent) if the alien was properly admitted or paroled into the US and in most instances has maintained status their entire stay.  The term for a change from either a non immigrant or illegal status to permanent status is adjustment of status.  Certain aliens who have been petitioned or had a labor certification filed in their behalf are eligible to adjust their status upon payment of a fine pursuant to section 245i of the Act.  Generally, to be eligible in this category, the qualifying transaction must have taken place prior to April 30, 2001. Adjustment of status should not be confused from the term change of status which refers to a change from one non immigrant classification to another.
For most aliens other than Canadian visitors or visitors with Border Crossing Cards, admission or parole is reflected on the Form I-94 Arrival-Departure Record. This is issued by an inspector to every alien who enters the US.  The INA lists classes of aliens who are not eligible for adjustment of status, including those who entered the US illegally, have worked in the US without authorization (or with expired authorization), and/or have failed to continuously maintain lawful status since entry.
 

There are generally two methods to obtain immigrant status for those who have been deemed eligible to apply for permanent residence in the US—either adjustment of status if the alien is already in the US and wants to remain here during the processing period or via consular processing if the alien must or wants to obtain the immigrant visa at a US consulate.  Consular processing abroad is the only option for certain aliens who are ineligible for adjustment of status in the US.


The Immigration and Nationality Act (the Act) provides that the status of certain aliens in the United States may be adjusted to that of lawful permanent residents at the discretion of the Attorney General under such regulations as she may prescribe. This process, known as adjustment of status, is governed by section 245 of the Act and 8 CFR part 245. Hundreds of thousands of people have adjustment of status applications pending throughout the United States and Texas.
1.  Why do people want to adjust?

IIRIRA provided that an alien who accumulated between 6 months and 1 year of unlawful presence in the US after April 1, 1997, became inadmissible for 3 years if (s)he subsequently left the US.  Even if an alien who became subject to a bar was to obtain a visa at a consulate, (s)he would not be admitted into the US upon arrival at a port of entry.   Similarly, an alien who accumulated one year or more of unlawful presence became inadmissible for 10 years. 

IIRIRA’s bars to admission are critical to the permanent residence process since it is almost impossible, for an alien to adjust status in the US if (s)he was or has been unlawfully present (e.g. due to overstay past the Form I-94 expiration date or to breach of terms and conditions of status). Moreover, the many aliens do not want consular processing because they (s)he have accumulated sufficient unlawful presence for the 3 or 10 year bar to apply. Many are ineligible for a waiver of the statutory bar. (i.e. for duration of the applicable bar). I have to tell my clients to stay put since if they left they would be barred for three to ten years from returning legally.

A bar will not apply to an alien unless (s)he leaves the US and re-enters.  An alien who succeeds in re-entering the US in spite of an applicable bar needs a waiver in order to adjust status.  On the other hand, an alien who would be subject to a bar if (s)he were to travel outside the US will not be subject to the bar if (s)he never leaves the US.  Note that the bars continue to apply if the applicant travels while the adjustment application is pending. This is so even if the alien travels obtains advance parole to enable to return.  A grant of permanent residence terminates applicability of a 3 or 10 year bar. 

Finally, if an adjustment of status application is denied, the alien has the right to a de novo review before the Immigration Judge.  It is easy to see why an alien would want to adjust status.  

A waiver of the bar is available only to the spouse or son or daughter of a permanent resident or citizen.  There is no waiver of the bars for the parents of citizen children.  

Thus, a specialty food cook, immigrating through his employer, with none of the family members necessary for the grant of a waiver of the unlawful presence penalty would not be able to immigrate if he had accumulated unlawful presence and traveled after the effective date of the bar; September 26, 1997.  He or she would need to obtain a waiver of the unlawful presence if he or she went to the Consul to get a visa but would not be eligible for one.  HE CANNOT GO TO THE CONSUL TO GET HIS VISA.  HE WILL NEVER COME BACK LEGALLY.

Another example is where a citizen son or daughter petitions his parents (immediate relatives) who have been unlawfully present in the United States.  They mistakingly travel during the process.  Without the requisite family members (spouse or parent) needed to obtain a waiver of the unlawful presence in the USA they are denied the visa because they are permanently ineligible. THEY SHOULD NOT GO TO THE CONSUL TO GET THEIR VISA. EVER.  At least until they have the requisite family member to render them eligible for the waiver.
2. Adjustment of Status for Non Permanent Resident Aggravated Felons 

For aggravated felons, who are have never immigrated, adjustment of status is the only form of relief.  It must be coupled with a waiver of excludability for the conviction.

In the Matter of Michel, 21 I&N Dec. 1101 (BIA 1998) the Board of Immigration Appeals held that an alien who has not previously been admitted to the United States as an alien lawfully admitted for permanent residence is statutorily eligible for a waiver of inadmissibility under section 212(h) of the Immigration and Nationality Act (codified at 8 U.S.C. S 1182(h)), despite his conviction for an aggravated felony.  

The BIA held that in Matter of Michel, infra, that his burglary and grand theft convictions, for which he received a 2-year sentence, are aggravated felonies under 8 U.S.C. § 1101(a)(43)(G)).  

Due to the mandatory detention requirements of the Act, it is quite conceivable that an alien like Michel spent months in jail until an immigration judge granted him a waiver of excludability and permanent resident status.

The Board found that the language of the amendment to section 212(h) of the Act provides plainly that the aggravated felony bar to eligibility for relief applies only to an alien who has previously been admitted to the United States for lawful permanent residence.  

Consequently, under the language of the statute, Michel was not precluded from applying for a waiver under section 212(h) of the Act, and establishing eligibility for adjustment of status in conjunction with the grant of such a waiver. 

The Board noted, however, that both a waiver under section 212(h) and adjustment of status under section 245 of the Act are forms of discretionary relief.  While not a statutory bar in this case, an alien's criminal conviction was properly a factor to be considered in the exercise of discretion.  

3. Some Permanent Residents are and some Permanent Residents are not eligible to apply for Adjustment of Status to Cure an Aggravated FelonyTHIS HAS CHANGED

In Matter of Yeung, 21 I&N Dec. 610 (BIA 1996) the BIA held that under section 212(h) of the Immigration and Nationality Act, 8 U.S.C. S  1182(h) (1994), as amended by section 348(a) of the Illegal Immigration Reform and Immigrant Responsibility Act of 1996, an alien who has been admitted to the United States as a lawful permanent resident and who has been convicted of an aggravated felony since the date of such admission is ineligible for a waiver.  Therefore, Yeung was ineligible for relief under section 212(h) of the Act because he was convicted of an aggravated felony.

4. Adjustment of Status or immigration a second time is available for permanent residents not convicted of an aggravated felony.

The Board noted in the Matter of Michel, Int. Dec. 3335 (1998) that an alien who has previously been admitted to the United States as an alien lawfully admitted for permanent residence is statutorily eligible for a waiver of inadmissibility under section 212(h) of the Immigration and Nationality Act (codified at 8 U.S.C. S 1182(h)), if his conviction is not for an aggravated felony.  

However, to avail himself of adjustment of status a second time an alien would have to meet all the other requirements for a visa.  Most importantly of these is that there be a petitioner and that there be a visa immediately available.  

If your client is no longer married to the citizen spouse he is without a petitioner and cannot re-adjust.   If his citizen parents immigrated him but he has turned 21 there is no visa immediately available.  Thus the statutory bar against adjustment of status applies only to “aggravated felons” and no one else.  A permanent resident in removal proceedings for just about any reason except trafficking in people, drugs or as terrorists is eligible to apply for this relief.  

An alien can even take advantage of this section if his case is on appeal.  In re Velarde-Pacheco, 23 I&N Dec. 253 (BIA 3/6/02) Int. Dec. 3463 the Board held that a properly filed motion to reopen for adjustment of status based on a marriage entered into after proceedings have begun may be granted in the exercise of discretion, notwithstanding the pendency of a visa petition filed on the alien’s behalf.
5. Adjustment of Status for People not normally eligible to adjust

In 1994, Congress enacted INA Section 245(i), permitting certain aliens who were otherwise ineligible for adjustment to pay a penalty fee for the convenience of adjusting status without leaving the US.  Today the window for preserving adjustment eligibility under 245(i) closed as of April 30, 2001. Petitions are “grandfathered” aliens beneficiaries of labor certifications or immigrant visa petitions filed on or before that date) are eligible to adjust status under Section 245(i).

Adjustment is permitted if notwithstanding the fact that primary prerequisites for adjustment, legal entry and maintenance of status were not met.  

Section 245(i) allows anyone who had a prima facie approvable visa petition or labor certification filed on his or her behalf to complete the process of immigration in the United States.  Prima facie approvable means any petition with a basis in law or fact.  

Almost any alien (even illegal entrants) willing to pay the additional fee specified in section 245(i) ($1,000) who met the other requirements of section 245 (visa available, not a trafficker or smuggler) could adjust status under that section if and when a visa becomes available to them.  

Adjustment of Status in the United States is a valuable opportunity.  For many, it is the only way that they will ever immigrate.

This particular section of the Immigration Act has been extended several times.  This past spring, the most recent attempt to extend it passed in the House of Representatives but failed in the Senate because the legislation failed to include workers.  Since the House, the Senate, the State Department, Mexican President Fox and our President Bush are all in favor of an extension, I expect an extension after the November general elections, when the political heat will be much less.

With 245(i) a class of aliens avail themselves of the exception under section 245(i) to the general section 245 requirements.   In order to take advantage of section 245(i) an alien must be the beneficiary of an immigrant visa petition filed with the Attorney General on or before April 30, 2001 or application for a labor certification filed with the Secretary of Labor on or before that date. That is to say that any alien who is in the United States may file for adjustment of status if they fall within either of the two described categories.   


However, the Board of Immigrations Appeals has held that one who is inadmissible under section 212(a)(9)(C)(i) (two periods of unlawful presence) of the Immigration and Nationality Act, 8 U.S.C. § 1182(a)(9)(C)(i) (2006), is ineligible for adjustment of status under section 245(i) of the Act, 8 U.S.C. § 1255(i) (2006). Matter of DIAZ and LOPEZ, 25 I&N Dec. 188 (BIA 2010)Matter of Briones, 24 I&N Dec. 355 (BIA 2007), reaffirmed.
6. NACARA Adjustment

Congress also recently added a new category of persons eligible to adjust status to that of permanent resident.  The Nicaraguan Adjustment and Central American Relief (NACARA)
 allows certain Nicaraguan and Cuban who are in the United States to adjust status to that of lawful permanent resident. In order to be eligible for benefits under NACARA, an applicant must be a national of one of the designated countries; must be admissible to the United States under all provisions of section 212(a) of the Act, other than those provisions specifically exempted by NACARA; and must have been physically present in the United States for different periods of time depending upon where they are from.

8. The Favorable Exercise of Discretion

As I have shown, in many situations an applicant for permanent resident status or a waiver of removal must also apply for a waiver of excludability.  In that context the alien must show that he merits the favorable exercise of discretion.  The Immigration Judge and the  can take a wide variety of factors into consideration.

The question whether to consider an alien's initial fraud in exercising discretion on an application for a waiver under INA § 241 (a)(I)(H) was revisited in Matter of Tijam Int. Dec. 3372 (BIA 1998).  It had been  policy for many years to disregard and underlying fraud, until the Supreme Court ruled that the language of the statute imposes no limitations on the factors that may be considered in determining whether to grant relief. 

The  has now changed its policy to conform to the Supreme Court's holding.  The Board therefore declined to follow the prior precedent of the  that held to the contrary, and the Board advised the IJ to consider on remand all adverse factors, including the alien's initial fraud, in making a discretionary determination on the waiver.

D.  Voluntary Departure TC  "C.  Voluntary departure" \l 1 
Voluntary Departure at the conclusion of removal proceedings is covered at 8 CFR Section 240.26(c).  For many individuals, this is the only relief from deportation or removal proceedings that is available.  For one reason or another they are not eligible for adjustment of status to permanent resident status.  Nor are they eligible for asylum. Nor are they eligible for suspension of deportation or cancellation of deportation.  Voluntary departure can be part of the successful if time-consuming strategy to immigrate an individual to the United States.  

For example, a person who is recently married to a citizen is unable to adjust status because of an unlawful entry.  The  detains him after he presents false documents to obtain a Texas Driver’s license and put into proceedings.  Voluntary departure, coupled with a visa petition and a K non-immigrant visa allow him to return to the United States. After a several month stay in his home country and the approval of the waiver for his unlawful presence and the crime involving moral turpitude he is reunited with his spouse and completes the immigration process at the local District Office of the .

Under INA § 244 (e)(2), an alien convicted of an aggravated felony is ineligible for voluntary departure.  This denial of voluntary departure, is however applicable to convictions occurring "on or after" the date of enactment.  

The Immigration Judge may grant voluntary departure at the conclusion of removal proceedings if s/he finds all of the following:

(A) The respondent has been physically present in the U.S. for at least one year preceding the date the Notice to Appear was served under INA Section 239(a);

(B) The respondent is, and has been for at least five years immediately preceding the application, a person of good moral character; 

(C) The respondent has not been convicted of an aggravated felony and is not deportable under Section 237(a)(4); and,

(D) The respondent has established by clear and convincing evidence that s/he has the means to depart and intends to depart the U.S. 8 CFR Section 240.26(c)(1) 

A person who leaves under a grant of voluntary departure within the prescribed time period does not leave under an order of exclusion, deportation or removal.  By its definition, voluntary departure is granted in lieu of deportation and/or removal and only converts into an order as such where a person departs after the prescribed time period.  

The leading case in this area is again a recent one.  In Matter of Arguelles-Campos, 21 I&N Dec. 811 (BIA 1999) the Board held that effective April 1, 1997, an alien could apply for voluntary departure either in lieu of being subject to removal proceedings or before the conclusion of the proceedings under section 240B(a) of the Immigration and Nationality Act, 8 U.S.C. § 1229c(a) (Supp. II 1990), or at the conclusion of the proceedings under section 240B(b) of the Act.

The Board restated the regulations to find that an alien who applies for voluntary departure at the conclusion of removal proceedings pursuant to section 240B(b) of the Act must demonstrate inter alia, both good moral character for a period of 5 years preceding the application for relief and the financial means to depart the United States. However, an alien who applies before the conclusion of the proceedings pursuant to section 240B(a) is not subject to those requirements.

The Board further examined the requirements for voluntary departure under INA § 240B(a) in Matter of Cordova, 22 I&N Dec. 966 (BIA 1999).  This case involved a respondent who requested cancellation of removal and voluntary departure at his initial hearing.  The Immigration Judge entered an order finding that the respondent lacked good moral character and denying both forms of relief, and the respondent appealed.  The Board determined that the Immigration Judge erred in denying voluntary departure because good moral character is not required if relief is sought under INA § 240B(a).

Although an alien who applies for voluntary departure under either section 240B(a) or 240B(b) of the Act must establish that a favorable exercise of discretion is warranted upon consideration of the factors set forth in Matter of Gamboa, 14 I&N Dec. 244 (BIA 1972). 

The Immigration Judge has broader authority to grant voluntary departure in discretion before the conclusion of removal proceedings under section 240B(a) than under section 240B(b) or the former section 244(e). Matter of Gamboa, supra, followed.  Thus, Arguelles who had been granted voluntary departure five times pursuant to former section 244(e) of the Act and had returned each time without inspection was eligible to apply for voluntary departure in removal proceedings under section 240B.

E. Asylum, Withholding of Deportation and the Convention Against Torture TC  "D. Asylum and Withholding of Deportation " \l 1 
From the earliest imposition of systematic federal controls on immigration, in the late nineteenth century, special arrangements of various kinds have been made to shelter those being pursued for political reasons.  But it was a tradition far easier to honor when global population was low, travel was expensive and hazardous, and the United States imposed no quotas on its total immigration intake. 

Withholding of deportation is the relief available to those who could not prove that they merited asylum but whose conditions had of course changed considerably by the time Congress enacted the Immigration and Nationality Act of 1952 (INA), a major recodification that still provides the basic structure of today's immigration laws.  Now with the passage of IIRIRA no longer is America a land of virtually open borders. 

1. Particularly Serious Crime. TC  "1. Particularly Serious Crime." \l 1 
Under INA § 208(b)(2)(A)(ii), individuals who constitute a “danger to the community of the United States” based upon final convictions for “particularly serious crime[s]” are ineligible to apply for asylum.  INA § 208(b)(2)(B)(i) defines “particularly serious crimes” to include any “aggravated felony.”
The BIA addressed several issues over the past several year regarding particularly serious crimes.  

In Matter of S-S, Int. Dec. 3374 (BIA 1999), the BIA reviewed the progressive changes in the law relating to eligibility for withholding of deportation of aliens convicted to an aggravated felony.  The BIA noted that Congress no longer equates an aggravated felony with a particularly serious crime, but now wants the determination of a particularly serious crime to be based on the length of the sentence imposed, rather than on the category or type of aggravated felony on which an alien was convicted.  

When the sentence of an aggravated felony conviction is less than five years of imprisonment, a discretionary determination must be made that considers the nature of the crime, the sentence imposed, and the facts and circumstances underlying the conviction.  In this case, the respondent was convicted of first-degree robbery of a home and was sentenced 55 months in prison. Noting that the focus was to be strictly on the circumstances related to the crime and not in any equities or other discretionary factors, the BIA concluded that the respondent's conviction was for a particularly serious crime.

The BIA also analyzed the exception allowing aggravated felons who have not been convicted of a particularly serious crime to apply for withholding of deportation In Matter of L-S, Int. Dec. 3386 (BIA 1999), where the BIA emphasized the need to preserve a balance between upholding our international obligations to safeguard the criminal alien against persecution and protecting the safety of the American Public.  The BIA reiterated the rule that to determine the eligibility of an aggravated felon with a sentence of less than five years, an individual examination must be made of the nature of the conviction, the sentence imposed, and the circumstances and underlying facts of the conviction.  

The respondent in this case was convicted of bringing an undocumented alien into the U.S and was sentenced to three and a half months in prison.  Noting that no proof of endangerment or harm was required to convict for this smuggling offense and that such crimes do not necessarily involve moral turpitude, the BIA concluded that the short length of the sentence, the nature of the crime and the mitigating factors in this case warranted a finding that the respondent's crime should not be considered a particularly serious one.

2.  Conviction for Robbery with a Deadly Weapon Precludes Claims for Asylum and Withholding of Deportation  TC  "2.  Conviction for Robbery with a Deadly Weapon Precludes Claims for Asylum and Withholding of Deportation " \l 1 
On July 29, 1997, the Board dismissed an appeal by an applicant seeking asylum and withholding of deportation in Matter of L-S-J, Int. Dec. 3322 (BIA 1997), upholding the exclusion and deportation order issued by the Immigration Judge because of the applicant's conviction for robbery with a deadly weapon.  

The applicant, a citizen of Haiti, was convicted of robbery with a deadly weapon on November 8, 1995, and sentenced to 2 years in prison.  The Board found that "the applicant's crime is now considered an aggravated felony under the revised definition of section 101 (a) (43) (F) of the Immigration and Nationality Act, because he has committed a crime of violence for which the term of imprisonment is at least one year."   

As such, the Board found that under section 208(d) of the INA (now sections 208(b) (2) (A)(ii) and (B) (i) of the Act pursuant to section 604(a) of the IIRAIRA) the applicant could not apply for or be granted asylum because of his conviction for an aggravated felony.

Citing section 413 (f) of the Antiterrorism and Effective Death Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat. 1214, 1269 (enacted Apr. 24, 1996) and Matter of O-T-M-T, Int. Dec. 3300 (BIA 1996), the Board also found that the application for withholding of deportation was properly pre-termitted by the Immigration Judge because a conviction for robbery with a deadly weapon constitutes a particularly serious crime".  The Board weighed the nature of the conviction, the circumstances and underlying facts of the conviction, the type of sentence imposed, and whether the type and circumstances of the crime indicate that the alien will be a danger to the community in determining that the applicant in this case committed a "particularly serious crime."

3. Drug Trafficking is a particularly serious crime.

In re Y-L-, 23 I&N Dec. 270 (AG 3/7/2002) Int. Dec. 3464 the Attorney General changed the decision in three cases certified to him by the Board. 

There, the Attorney General reversed three BIA decisions and held that drug trafficking offenses presumptively constitute particularly serious crimes under INA 241(b)(3)(B)(ii). He also held that a respondent is not eligible for deferral of removal under the Convention Against Torture unless he or she establishes that current government officials acting in an official capacity would be responsible for such abuse. Although petitioner testified that he would be killed upon returning to Haiti, his native country, he failed to produce convincing evidence since he visited Haiti twice and came back unharmed. And even if his allegation were true, he had not established that the torture would be inflicted by current government officials acting in a governmental capacity.

In another case Matter of G-A-, 23 I&N Dec. 366 (BIA 5/2/02) Int. Dec. 3471 the Board deferred removal of Iranian man under Article 3 of Convention Against Torture. The applicant, an Iranian Christian, received deferral of removal under the CAT by establishing that it was more likely than not that he would be tortured if deported to Iran based on religion, ethnicity, duration of his residence in the U.S., and drug-related convictions. Appellant was deportable on grounds of a conviction of a drug trafficking offense. However the judge reasoned that there was evidence that American Christians are subject to harsh discriminatory treatment in Iran. The respondent also established that Iranians associated with narcotics trafficking face particular severe punishment upon return to their home country.  He also demonstrated that Iranians who have spent an extensive amount of time in the US are perceived to be opponents of the government.

In Matter of J-E-, 23 I&N Dec. 291 (BIA 3/22/02) Int. Dec. 3466 the Board affirmed the removal of a Haitian Man and dismissed his CAT Claim.

The Haitian was seeking protection under Article 3 of the Convention Against Torture.  He must establish that it is more likely than not that he will be tortured in the country of removal. Evidence of torture must consist of five elements set forth at 8 CFR § 208.18(a). 1) The act must cause severe physical or mental pain or suffering: 2) the act must be intentionally inflicted: 3) the act must be inflicted for a proscribed purpose: 4) the act must be inflicted by or at the instigation of or with the consent of a public official who has control or custody of the victim and 5) the act cannot arise from lawful transactions. However alien failed to meet this burden of proof. His father testified that his only disputes in Haiti had been with the neighbors over their land and that even when the prisons were on deplorable conditions that fact alone could not prove that the alien would be subjected to torture upon arrival to native country.
F.  Suspension of Deportation TC  "F.  Suspension of Deportation" \l 1 
Suspension of Deportation was one of the most expeditious ways to immigrate a family prior to IIRIRA.  It is still available to those persons who were placed into proceedings before April 1, 1997. Unfortunately, not many of those cases are still around.  

Congress did make suspension available to a select group of persons with the passage of NACARA.  Section 203 of NACARA provides special rules regarding applications for suspension of deportation and cancellation of removal by certain aliens. These aliens include Guatemalan, Salvadoran, and certain former Soviet bloc nationals described in section 309(c)(5)(C)(i) of IIRIRA, as amended by section 203 of NACARA.

 On November 24, 1998, the Department of Justice published a proposed regulation implementing section 203 of NACARA that would permit certain aliens eligible for relief under section 203 of NACARA to submit to the  applications for suspension of deportation or special rule cancellation of removal. Such applications will be adjudicated by asylum officers. 

Suspension of deportation generally is found at INA § 244(a)(1)(2), 8 USC § 1254(a)(1)(2).  This relief requires proof of: 

1.  seven year continuous physical presence - INA § 244(a)(1), 8 USC § 1254(a)(1), 

2.  Good moral character is required for a full seven year period and 

3.  a demonstration of extreme hardship to applicant or to her spouse, parent or child who is a USC or LPR.  Matter of Anderson, 16 I&N Dec. 596 (BIA 1978)  

Suspension of deportation is not available to aggravated felons.  

In re Nolasco-Tofino, Interim Decision #3385 (April 15, 1999) the Board of Immigration Appeals held that for purposes of determining eligibility for suspension of deportation, the period of continuous physical presence ends at the service of the Order to Show Cause and Notice of Hearing (Form I-221) on the alien, irrespective of the date that it was issued.  Occasionally, suspension of deportation cases will arise such as in the case of NACARA beneficiaries or when a very old appeal is remanded from the Board of Immigration Appeals.

G. Cancellation of Removal for Non Permanent Residents TC  "F. Cancellation of removal for non permanent residents" \l 1 
Cancellation of removal and adjustment is available under section 240A(b) of the Act for certain non permanent residents. (Added 10/3/97, effective 10/1/97; 62 FR 51760) This form of relief requires proof of that the alien:

1.  has been physically present in the United States for a continuous period of not less than 10 years immediately preceding the date of such application;

2.  has been a person of good moral character during such period;

3  has not been convicted of an offense under section 212(a)(2), 237(a)(2), or 237(a)(3); and

4. establishes that removal would result in exceptional and extremely unusual  hardship to the alien's spouse, parent, or child, who is a citizen of the United States or an alien lawfully admitted for permanent residence.  Cancellation of deportation is not available to aggravated felons.  

Notice that the element of extreme hardship to the applicant (included in suspension of deportation) has been eliminated.  It  is only hardship to spouses or parents that is a factor for the Immigration Judge.

Please note that not all of an applicant’s time in the United States counts toward establishing the ten years required by the Act.  In re Romalez-Alcaide, 23 I&N Dec. 423 (BIA 2002) I. D. 3475 (May 29, 2002) The Board held that for purposes of determining eligibility for cancellation of removal pursuant to section 240A(b) of the Immigration and Nationality Act, 8 U.S.C. § 1229b(b) (Supp. IV 1998), continuous physical presence is deemed to end at the time an alien is compelled to depart the United States under threat of the institution of deportation or removal proceedings.

The Board dismissed the respondent’s appeal from a 1998, decision denying his application for cancellation of removal under section 240A(b) of the Immigration and Nationality Act, 8 U.S.C. § 1229b(b) (Supp. IV 1998).  The Board agreed with the Immigration Judge that the respondent’s two short departures from the United States in 1993 and 1994 pursuant to a grant of voluntary departure and both under the threat of deportation, constituted breaks in the respondent’s accrual of continuous physical presence for purposes of cancellation of removal.  Thus when this alien went to before the Immigration Judge, he did not have the ten years required by the Act.  He had about four years. 
H.  Cancellation of Removal for Certain Permanent Residents  TC  "G.  Cancellation of Removal for Certain Permanent Residents " \l 1 
Cancellation of Removal for Certain Permanent Residents pursuant to Sec. 240A. [8 U.S.C. 1229b] is available for certain permanent residents who can demonstrate long term residence in the United states.   The Attorney General (Immigration Judge) may cancel removal in the case of an alien who is inadmissible or deportable from the United States if the alien:

(1) has been an alien lawfully admitted
 for permanent residence for not less than 5 years,

(2) has resided in the United States continuously for 7 years after having been admitted in any status, and

(3) has not been convicted of any aggravated felony.


The good news in this area is that one who was admitted as a non immigrant, who subsequently went out of status but later became a permanent resident can count that time that he was out of status towards the seven years.  

The leading case in this area was decided just recently. In Matter of Blancas-Lara, 23 I&N Dec. 458 (BIA 2002) Interim Decision (June 10, 2002) the Board held that the period of an alien’s residence in the United States after admission as a nonimmigrant may be considered in calculating the 7 years of continuous residence required to establish eligibility for cancellation of removal under section 240A(a)(2) of the Immigration and Nationality Act, 8 U.S.C. § 1229b(a)(2) (Supp. V 1999).

I. Extreme Hardship defined
On the issue of what constitutes “extreme hardship” to the Board these days, the Board recently denied Cancellation of removal to an unwed mother of two United States citizen children. Matter of Rivas, 23 I&N Dec. 319 (4/3/02) #3467 
In Rivas the Board held that under INA §240A(b), one must demonstrate that his or her removal would cause hardship to qualifying relatives that is substantially different from, or beyond, that which would normally be expected from the deportation of an alien with close family members in the U.S. In this case, the mother failed to prove how her 6 and 11 year old children would suffer exception and extreme hardship upon her removal to Mexico. The Board felt that the factors considered which included poor economic conditions and diminished educational opportunities in Mexico and the fact that the respondent is unmarried and has no family to assist in her return were not enough to establish “extreme hardship. 
In Matter of Bing Chih KAO,23 I&N Dec. 45  (BIA 2001) Int. Dec.#3446 the Board discussed extreme hardship.  There the Board stated that inevaluating an application for suspension of deportation, the hardship to the applicant’s United States citizen child must be given careful consideration, as the applicant’s eligibility for relief may be established by demonstrating that his or her deportation would result in extreme hardship to the child. The Board stated that the standard for determining “extreme hardship” in applications for suspension of deportation is also applied in adjudicating petitions for immigrant status under section 204(a)(1) of the Immigration and Nationality Act, 8 U.S.C. § 1154(a)(1) (1994 & Supp. V 1999), as amended, and waivers of inadmissibility under section 212(i) of the Act, 8 U.S.C. § 1182(i) (Supp. V 1999). In the instant case the Board felt that the respondents had met the extreme hardship requirement for suspension of deportation where their oldest daughter, was a 15-year-old United States citizen, who had spent her entire life in the United States and had been completely integrated into the American lifestyle and was not sufficiently fluent in the Chinese language to make an adequate transition to daily life in her parents’ native country of Taiwan. Matter of Pilch, 21 I&N Dec. 627 (BIA 1996), distinguished.

XI. Victims

S Non Immigrant Visa- witnesses and informants
Aliens who assist law enforcement by testifying in criminal cases have long been admitted to the United States under the broad parole authority of the Attorney General. The ''S'' nonimmigrant classification was formally created for such witnesses and other alien informants as part of the Violent Crime Control and Law Enforcement Act of 1994. 
 

The law authorized the admission of a limited number of alien witnesses and informants and provided for their adjustment to lawful permanent residence after the satisfaction of certain conditions. Section 130003 of this legislation added INA § 101(a)(15)(S), 8 U.S.C. § 1101(a)(15)(S), which defines the S-53 nonimmigrant as follows an alien: 

(i) who the Attorney General determines-
(I) who is in possession of critical reliable information concerning a criminal organization or enterprise;
(II) who is willing to supply or has supplied such information to Federal or State law enforcement authorities or a Federal or State court; and
(III) whose presence in the United States the Attorney General determines is essential to the success of an authorized criminal investigation or the successful prosecution of an individual involved in the criminal organization or enterprise ... .

The S-6 is basically the non immigrant visa for the foreign national who is helping law enforcement fight terrorism.  The nonimmigrant is similarly described: 

(ii) [an alien] who the Secretary of State and the Attorney General jointly determine

(I) is in possession of critical reliable information concerning a terrorist organization, enterprise, or operation;
(II) is willing to supply or has supplied such information to Federal law enforcement authorities or a Federal court;
(III) will be or has been placed in danger as a result of providing such information; and
(IV) is eligible to receive a reward under section 36(a) of the State Department Basic Authorities Act of 1956 ... .4 

Classification of an ''S'' nonimmigrant is predicated on a relationship between a witness or informant and a state or federal law enforcement agency (LEA).
 The LEA seeking ''S'' nonimmigrant classification for an alien must articulate the reasons why the alien's presence is sought and assume responsibility for the alien's admission, stay, and departure on Form I- 854, Inter-Agency Alien Witness and Informant Record. The alien, including any derivative beneficiary 18 years of age or older, must sign a statement acknowledging that he or she may only remain permanently in the United States under the provisions of INA § 101(a)(15)(S).9

Once the Attorney General (in the case of the S-5 nonimmigrant) and the Attorney General and the Secretary of State (in the case of the S-6 nonimmigrant) have determined that all statutory requirements are met, the INS certifies the alien's eligibility to the Department of State's Visa Office, which communicates with the relevant consular post. The consular officer then processes the visa application.
 


The spouse, married and unmarried sons and daughters, and parents of both S-5 and S-6 nonimmigrants are allowed to enter the United States in S-7 nonimmigrant status, whether accompanying the principal alien or following to join.
 Such S-7 nonimmigrants are subject to the same period of admission, limitations, and restrictions as the alien witness or informant and must be identified by the requesting LEA on Form I-854. 

T Nonimmigrants-the victims of human trafficking
T visas were created by the Trafficking Victims Protection Act of 2000 (TVPA) to protect women, children and men who are the victims of human trafficking.
 The T visa will allow victims of severe forms of trafficking in persons to remain in the United States and assist federal authorities in the investigation and prosecution of human trafficking cases. Congress passed the Victims of Trafficking and Violence Protection Act of 2000 (VTVPA) in order to provide:

· individuals who have been victimized in the most severe fashion with the ability to: remain in the US (temporarily and in some cases longer) and receive federal and state assistance;

· protections for certain crime victims including victims of crimes against women; and

· law enforcement agencies with a comprehensive law that will enable them to pursue the prosecution and conviction of traffickers

The T visa is specifically designed for certain human trafficking victims who cooperate with law enforcement against those responsible for their enslavement. The statute allows victims to remain in the United States if it is determined that such victims could suffer, "extreme hardship involving unusual and severe harm" if returned to their home countries. After three years in T status, victims of human trafficking may apply for permanent residency. In addition, subject to some limitations, the regulation allows victims to apply for non-immigrant status for their spouses and children. Victims under the age of 21 may apply for non-immigrant status for their parents as well.


Congress has taken further steps to prevent trafficking in persons. In December 2003, Congress passed the Trafficking Victims Protection Reauthorization Act (TVPRA).
 The statute enhanced the State Department's reporting of government efforts to combat severe trafficking in persons by providing new tools for addressing countries that allow or ignore trafficking, requiring better statistical monitoring to provide greater access to trafficking-related law enforcement data, and creating a ''Special Watch List.''
 The TVPRA also sought to broaden the availability of the T visa classification.
 Additionally, Congress passed the Prosecutorial Remedies and Other Tools to end the Exploitation of Children Today Act (PROTECT Act) in April 2003.   The PROTECT Act allows law enforcement officers to prosecute, without having to prove prior intent to commit crimes, U.S. citizens who travel abroad and sexually abuse minors.  Moreover, the State Department's Trafficking in Persons (TIP) Office assists foreign governments in drafting or strengthening anti-trafficking laws and funds law enforcement and victim assistance training to foreign governments to ensure traffickers are fully investigated and prosecuted. 



U nonimmigrant visa for noncitizens suffered substantial physical or mental abuse
In 2000 Congress created a new U nonimmigrant visa category for noncitizens who have suffered substantial physical or mental abuse as a result of certain crimes, including domestic violence, sexual exploitation, peonage, and involuntary servitude.
 The visa classification seeks to strengthen the ability of law enforcement agencies to investigate and prosecute these crimes, while offering protection to the victims of the offense. The law is particularly aimed at combating crimes of which women and children are frequently victims. 


The U visa is potentially important as a means of assisting battered immigrant women who do not qualify for remedies under other provisions. Battered immigrant women who have been divorced for more than two years from their U.S. citizen or lawful permanent resident spouses do not qualify for Violence Against Women Act (VAWA) self-petitions.  They can seek legal residency status through the U visa. Additionally, inadmissibility waivers are broader for U visa cases than for VAWA cases. 


A noncitizen granted U status may adjust his or her status to that of a permanent resident after three years of continuous physical presence in the United States. Congress limits the number of principal applicants granted U status to 10,000 per year. That limit does not include spouses, children, or parents of noncitizens granted U status.  Pursuant to the Act a person is eligible if  
  


 (U) (i) subject to section 214(p), an alien who files a petition for status under this subparagraph, if the Secretary of Homeland Security determines that-- 

 (I) the alien has suffered substantial physical or mental abuse as a result of having been a victim of criminal activity described in clause (iii); 

 (II) the alien (or in the case of an alien child under the age of 16, the parent, guardian, or next friend of the alien) possesses information concerning criminal activity described in clause (iii); 

 (III) the alien (or in the case of an alien child under the age of 16, the parent, guardian, or next friend of the alien) has been helpful, is being helpful, or is likely to be helpful to a Federal, State, or local law enforcement official, to a Federal, State, or local prosecutor, to a Federal or State judge, to the Service, or to other Federal, State, or local authorities investigating or prosecuting criminal activity described in clause (iii); and 

 (IV) the criminal activity described in clause (iii) violated the laws of the United States or occurred in the United States (including in Indian country and military installations) or the territories and possessions of the United States; 

 (ii) if accompanying, or following to join, the alien described in clause (i)-- 

(I) in the case of an alien described in clause (i) who is under 21 years of age, the spouse, children, unmarried siblings under 18 years of age on the date on which such alien applied for status under such clause, and parents of such alien; or 

(II) in the case of an alien described in clause (i) who is 21 years of age or older, the spouse and children of such alien; and 

(III) the criminal activity referred to in this clause is that involving one or more of the following or any similar activity in violation of Federal, State, or local criminal law: rape; torture; trafficking; incest; domestic violence; sexual assault; abusive sexual contact; prostitution; sexual exploitation; female genital mutilation; being held hostage; peonage; involuntary servitude; slave trade; kidnapping; abduction; unlawful criminal restraint; false imprisonment; blackmail; extortion; manslaughter; murder; felonious assault; witness tampering; obstruction of justice; perjury; or attempt, conspiracy, or solicitation to commit any of the above mentioned crimes; or 

XII. Discipline by the State Bar


An attorney who practices before the Board of Immigration Appeals, Immigration Courts, and the Department of Homeland security is required to be a member of the state bar. The member must be in good standing and is subject to discipline by the state bar authorities. The Board of Immigration Appeals has the authority to raise the degree of disciplinary sanction that is originally imposed by an adjudicating official against an attorney.


In a situation where an attorney has been disbarred by a state bar based on his/her frequent acts of professional misconduct over a number of years, expulsion from practicing before the Board of Immigration Appeals, the Immigration Courts, and the Department of Homeland Security is an fitting sanction.


Dozens of Texas attorneys have been disciplined by the BIA for malfeasance in representing foreign national clients and rightfully so.  The practice of immigration law is not as simple as when I began my career in 1977.  Some fail to exercise due diligence in their research of the law.  Others are actively ignoring the local rules, regulations and court ordered deadlines for filing.  In any event, if you find yourself handling an immigration case and feel lost ask someone for help.  Don’t blame the USCIS when you know or should have know what the likely outcome of a petition would take. Ask.
XII. When do the new definitions apply? TC  "XI. When do the new definitions apply?" \l 1 
That question is now a bit unsettled due to two different decisions of the Supreme Court. 

In re Lettman, Interim Decision #3370 (November 5, 1998) Board of Immigration Appeals held that an alien convicted of an aggravated felony is subject to deportation regardless of the date of the conviction when the alien is placed in deportation proceedings on or after March 1, 1991, and the crime falls within the aggravated felony definition.

Attempting to understand when the provisions of IIRIRA take effect can prove to be a troublesome objective. IIRIRA provides that "notwithstanding any other provision of law, the term of aggravated felony applies regardless of whether the conviction was entered before, on, or after the date of enactment of this paragraph."
 


The BIA has twice held that a two-prong test is to be applied to determine the effective date of the definition, and the effective date of the felony bar.
  In applying the two-part test in Matter of A-A-, the BIA  held that although the definition of aggravated felony, as defined in section 101 (a)(43) of the INA, applied to all convictions, regardless of when the conviction occurred, an alien was ONLY deportable for an aggravated felony conviction after November 18, 1988.
   

By applying IIRIRA to the two part test, IIRIRA has made the first part easier, if not altogether forgotten.  IIRIRA § 321(b) has completely made the definition of aggravated felony, completely retroactive.  However, one would still have to apply the second part of the test to determine if the specific consequences apply to the aggravated felony.  Thus, this does not affect the 2nd step of the test.  Argument can still be made that an alien should still NOT be deported for an aggravated felony conviction entered before November 1988.
 

XIII.  Conclusion TC  "XII.  Conclusion" \l 1 
I have seen immense suffering on the part of foreign nationals and their families as a result of IIRIRA.  Often, the loss of the breadwinner plunges the remaining family members into poverty.   The discretion that used to be in the hands of the immigration judges has largely been limited to a select few lucky individuals.    

The question for the defense lawyer, the prosecutor and the state court judge is:  "Should we allow this alien to remain in States?"

 I assert that there are deserving foreign nationals who merit the favorable exercise of discretion on the part of the State.  Not every plea bargain should result in removal nor make the alien an "aggravated felon."  The challenge for the criminal justice system dealing acriminal alien is to fully advise and comprehend the immigration consequences of a criminal conviction.  That much is mandated by the Supreme Court. Working with the immigration bar is the only way to do so.

Therefore, it is up to you to zealously represent your client whether it be the State or the defendant. Each side has the ability to take the destructive power out an out of whack immigration system. 

It is clear that our immigration laws are broken.  Illegal aliens are not the problem, they are the symptom.  What we need for America is an immigration policy that allows for a free flow of workers who are matched with employers.  We also need a family based immigration policy that eliminates the incentives for aliens to use “coyotes” and other means to enter the U.S. 

I mourn the passing of my father, Dr. Thomas Esparza, Sr., who left us one month and eight days before the tragedy of September 11.  Like many of his generation he fought in WWII against a clearly defined enemy.  Like many of his generation he had courage and a belief that every man and woman possessed an innate good.  To Dad, a handshake was as good as any contract.  His word was his bond. 

I think that as Dad got older he grew more suspicious about the world around him.  Just as we do now. 

Dad always had to be the best at what he did and raised my brother, sister and I to that standard. Our entire hometown put him on a pinnacle.  Like many Hispanics of his generation in South Texas he was one of the first at many things.  First to coach in Edinburg, first to celebrate his culture with a Panocha Bread Cook-Off, first to honor local fallen Hispanic war heroes such as Congressional Medal of Honor Winner Freddie Gonzalez, first to lead the American Legion and Chair their State Baseball committee.  He recently had a school named after him in my hometown of Edinburg, Texas.

My Dad saw the world go through some pretty incredible evolutions.  From telephone to cell phone.  From segregation to integration. I am sure that he could not have fathomed the hate that led to the September 11 tragedy.  

My father’s world ended anyway, one month and eight days after he passed our innocence died as well.  We all realize now that his world and ours is the target of a thousand angry sons and daughters who come at us from every direction calling for the destruction of our way of life 

Our government sees potential enemies amongst us. So to a degree as we are all more suspect, aliens are much more so.  It is no small wonder that the war on terrorism starts with the “aliens” within our borders. 

About the Author TC  "About the Author" \l 1 
Thomas Esparza, Jr. has been  a Board Certified Specialist in Immigration and Nationality Law since October of 1985. 

I became interested in immigration law in 1977 as a court appointed defense lawyer.  Then  INS would place "holds" on aliens in jail on any criminal case.  I became familiar with the immigration benefits available to prevent deportation, and to deal with the insecurities and fears of the aliens trying to obtain residency.  With the encouragement and tutelage of Laurier B. McDonald, Charles Foster, Harry Gee, Bob Shivers and Harry Joe, immigration attorneys who pioneered the field, I became a specialist.

I have also established a publishing company, Starlightpress.com, to take bilingual products to market.  Together with my mother, Esther LaMadrid Esparza, and late father, Dr. Thomas Esparza, Sr. I have published over two dozen books, teaching materials, videos, and audio.  Keeping to a bilingual tradition, every publication I publish is in English and Spanish.

I have contributed my efforts to bettering education for adults as President of the Becker Community School Adult Program for sixteen years.  I am both a founder and a past board member of the Center for Battered Women and was President of the South  Austin Neighborhood Council for several years. I am a former Justice of the Peace for Travis County.  

I am a former member of the State Bar of Texas Committee on Laws Relating to Immigration and Nationality Law and a former member of the University of Texas Immigration Conference Planning Committee. 
I am married to the former Minerva Gonzalez of Bryan and have one son, Alejandro, and twin girls, Carina Minerva and Helena Esther.  I salute the support of my wife and children in my legal writing and publishing endeavors.  

I also salute the work of a pioneer in the immigration field; Laurier B. McDonald who recently retired and is living in Edinburg, Texas.  When I was young, thin and just starting out in the field of immigration law, Laurier took me under his wing and “showed me the ropes.” Laurier remains an inspiration to me and to countless other immigration lawyers throughout Texas and the world.

I honor my late father, Dr. Thomas Esparza, who inspired me, taught me and coached me to be the best as what ever I attempt in life.  Dad taught me not to quit, and that it was not the size of the dog in the fight, but the size of the fight in the dog.  

Dr. Thomas Esparza 1921-2001, 

“a gentleman and a scholar, 

a leader and a coach”

Appendix A

FEDERAL CRIMINAL IMMIGRATION LAW AND THE TEXAS PENAL CODE

By:
JONATHAN M. LOVE

Assistant District Counsel

ATTEMPTS TO CIRCUMVENT IMMIGRATION  CONSEQUENCES OF A CONVICTION.


(1)
TCPR Section 43.12 20(a).  Many defense attorneys either submit ex-parte orders or orders where the prosecutor has unwittingly agreed to the motion to dismiss and vacate the conviction.


(2)
Included in the defense attorney’s motion and order is language that his due process rights were violated and the guilty plea was obtained involuntarily and without knowledge of potential immigration consequences.

(3)
Do not agree to these requests where the language of the motion and affidavit seems to suggest something other than what is contained in Section 42.12 Section 20(a).


(4)
Many judges and prosecutors have been duped by these tactics; the lawyer then comes into Immigration Court with this order and moves to Terminate Removal Proceedings.  The District Judges believe they are complying with TCPR 42.12, when in reality the defense attorney argues in Immigration Court that the conviction was set aside due to constitutional violations.


(5)
Immigration Law states that convictions set aside for rehabilitative purposes are valid and can be used to deport an alien.


(6)
The proper remedy the defense should seek in a Habeas Writ, not a Motion and Order to Terminate.  The habeas writ is now the new brainchild of the defense bar to circumvent immigration consequences from their criminal conviction.  Please do not agree to these orders without consulting immigration or the criminal file.

(7)
The criminal judge does not need to advise an alien that a misdemeanor

conviction may lead to his removal.  State v Jimenez 987 S.W. 2d 886 (1999).

TEXAS PENAL CODE

IMMIGRATION CLASSIFICATION OF CRIMES

	Crime of TPC Section
	Aggravated Felony
	CIMT
	If Agg. Felony

Requirement of

Imprisonment

	   Section 19
	
	
	

	Murder
	Yes
	Yes
	No

	Capital Murder
	Yes
	Yes
	No

	Manslaughter
	Yes
	Yes
	Yes   1 yr.

	Criminally Negligent Homicide
	No
	No
	No

	   Section 20
	
	
	

	Unlawful Restraint
	If it is under 20.02(c)(1)

&(2)
	20.02(c)(2) only
	Yes   1 yr.

	Kidnapping
	Yes
	Yes
	Yes   1 yr.

	Aggravated Kidnapping
	Yes
	Yes 
	Yes   1 yr.

	Unlawful Transport (a)(2)
	Yes
	Yes
	Yes   1 yr.

	   Section 21
	
	
	

	Public Lewdness
	No
	Maybe
	

	Indecent Exposure
	No
	No
	

	Indecency With a Child (a)(1)
	Yes
	Yes
	No & Yes –

Alternative Theory

	Indecency With a Child (a)(2)
	Yes
	Yes
	No

	  Section 22
	
	
	

	Misdemeanor Assault on Spouse
	Yes
	Not in Texas
	Yes   1 yr./Separate

Ground of removal

	Assault on Public Servant
	Yes
	Yes
	Yes   1 yr.

	Sexual Assault
	Yes
	Yes
	No and yes

	Crime of TPC Section
	Aggravated Felony
	CIMT
	If Agg. Felony

Requirement of

Imprisonment

	Aggravated Assault
	Yes
	Yes
	Yes   1 yr.

	Aggravated Sexual Assault
	Yes
	Yes
	No and yes

	Injury to a Child
	Yes
	Yes
	Yes   1 yr.

	Abandoning or Endangering a Child
	No
	Yes
	Separate ground of removal

	Deadly Conduct (a) & (b)
	Yes
	Yes
	Yes   1 yr.

	Terroristic Threat
	Probably Not
	Maybe
	

	Tampering with Consumer Product
	Doubtful
	Probably
	

	   Section 25
	
	
	

	Bigamy
	No
	Maybe
	

	Interference with Child Custody
	No
	Maybe
	

	Agreement to Abduct from Custody
	Yes
	Yes
	Yes   1 yr.

	Enticing a Child
	No
	Yes
	

	Criminal Non-Support
	No
	Maybe
	

	Harboring Runaway Child
	No
	Maybe
	

	Violation of a Protective Order
	No
	No
	Separate ground of removal

	Stalking  2
	Yes
	Yes
	Yes 1 yr.  Separate ground of removal

	Sale of a Child
	No
	Yes
	

	
	
	
	

	
	
	
	

	
	
	
	

	   Chapter 28
	
	
	

	Arson
	Yes
	Yes
	Yes   1 yr.

	Criminal Mischief 28.03(4)
	Yes
	Maybe
	Yes   1 yr.

	Graffiti
	No
	No
	

	   Chapter 29
	
	
	

	Robbery and Agg. Robbery
	Yes
	Yes
	Yes   1 yr.

	   Chapter 30
	
	
	

	Burglary of a Habitation
	Yes
	Yes
	Yes   1 yr.

	Burglary of a Vehicle
	Yes (as a theft offense)
	Yes
	Yes   1 yr.

101(a)(43)(F) only

	Criminal Trespass
	No
	No
	

	   Chapter 31
	
	
	

	Theft 31.03(4)(5)(6) & (7)
	Yes
	Yes
	Yes   1 yr.

	Theft of Services 4-7 31.04
	Yes
	Yes
	Yes   1 yr.

	Unauthorized Use of a Vehicle
	Yes
	Probably
	Yes   1 yr.

	Tampering With ID Number
	No
	Maybe
	

	   Chapter 32
	
	
	

	Forgery (d)
	Yes
	Yes
	Yes   1 yr.

	Credit Card Abuse
	Yes
	Yes
	Yes   1 yr.

	Issuance of a Bad Check
	No
	Yes
	

	Commercial Bribery
	Yes
	Yes
	Yes   1 yr.

	Misapplication of Fiduciary Property
	Maybe
	Yes
	

	   Chapter 34
	
	
	

	Money Laundering
	See U.S.C. 18 1956 & 57
	Yes
	

	   Chapter 35
	
	
	

	Insurance Fraud  (4-7)
	Yes, if over $10,000 loss
	Yes
	

	   Chapter 36
	
	
	

	Bribery
	Yes
	Yes
	Yes   1 yr.

	Tampering with a Witness
	Yes
	Yes
	Yes   1 yr.

	Obstruction or Retaliation
	Yes
	Yes
	Yes   1 yr.

	Crime of TPC Section
	Aggravated Felony
	CIMT
	If Agg. Felony

Requirement of

Imprisonment

	Perjury & Agg. Perjury
	Yes
	Yes
	Yes   1 yr.

	False Report to Police Officer
	No
	Yes
	

	Tampering with Evidence (a)& (d)(1)
	Yes
	Yes
	Yes   1 yr.

	   Chapter 38 Obstructing

   Governmental Operation
	
	
	

	Hindering Prosecution
	Yes, if felony
	Yes
	Yes   1 yr.

	   Chapter 39
	
	
	

	Abuse of Official Capacity
	Yes, if fraud
	Yes
	No

	   Chapter 43 Public Indecency
	
	
	

	Prostitution
	No
	Yes
	

	Promotion of Prostitution
	Yes
	Yes
	

	Aggravated Promotion of Prostitution
	Yes
	Yes
	No

	Compelling Prostitution
	Yes
	Yes
	No

	Child Pornography
	See 18 U.S.C. 2251-52
	Yes
	

	   
	
	
	

	
	
	
	

	   Chapter 46
	
	
	

	Unlawful Transfer Of Weapons
	Sec 18 U.S.C. 921 Yes
	No
	

	Firearm Offenses
	No – Except for Felon in Possession or Trafficking in Firearms
	No
	Separate ground of removal

	   Chapter 49
	
	
	

	DWI 3rd Felony
	No
	No
	

	Intoxication Assault
	No
	No
	

	Intoxication Manslaughter
	No
	No
	

	   Health and Safety Code Drugs

   Section 481
	
	
	

	Any Delivery, Manufacture, Possession With Intent To Deliver Of Any Controlled Substance
	Yes
	Yes
	No

	Possession Crimes
	Yes, any felony
	Yes 101(a)(f)(3)
	

	   Miscellaneous Crimes
	
	
	

	Escape 1
	Yes
	Probably
	Yes

	Bail Jumping
	Yes
	No
	Yes   2 yrs.

101(a)(43)(T)

	Taking Weapon From Officer
	Yes
	?
	Yes   1 yr.

	Obscenity Crimes
	Maybe
	Yes
	No

	Gambling
	See Title 18 U.S.C. 1955
	?
	Yes   1 yr.

	Felony Hit & Run
	No
	Yes
	

	Organized Crime
	Depends on underlying

Crime
	Yes
	Yes   1 yr.

	
	
	
	


Thomas Esparza, Jr. a Board Certified Specialist in Immigration and Nationality Law since 1985, graduated from Texas A & M University in 1974 and the University of Texas School of Law in 1977.  A former high school teacher and Travis County Justice of the Peace, I have been a sole practitioner until last year, member of the American Immigration Lawyer’s Association since 1980, and a past Chairman of the Texas, Oklahoma, and New Mexico AILA Chapter.  I also serve Oak Hill Youth Sports Association as manager and coach.  I am especially thankful for the guidance and support of my mentors in the field; Laurier McDonald, Robert “Bob” Shivers, Harry Gee, Harry Joe, Charles Foster and Lionel Perez.  The son of the late Dr. Thomas Esparza, Sr. and Esther LaMadrid Esparza of Edinburg, Texas, I dedicate my life’s work in thanks for raising me and providing me with the tools for success.  With mom, we publish adult and children’s books and music at Starlightpress.com.  I thank my wife Minerva and three children, Alex and twins Helena & Carina for their patience and support in my career.


It took a long time to find her but in reflection we were meant to practice law under the same roof.  Jackie Watson brings an unbridled passion for immigration law that I have not found in many lawyers.  I am proud to say we are associated in this time of increasing challenges to immigrants.  Together with my paralegals, April, Maria, Minerva, Virginia and Mayra our goal is to be the best legal team in Central Texas.  Together we take on the “rompe cabezas” that we encounter daily.


Jacqueline L. Watson is a native of El Paso and proud alum of the University of Texas at El Paso. She earned her J.D. at the University of Texas School of Law, where she studied immigration law under the tutelage of the incomparable Barbara Hines. After years as a public interest attorney, she joined the firm of Hines & Leigh in 2004, during which time she became Board Certified in Immigration and Nationality Law. Jacqueline is now an associate with the Law Office of Thomas Esparza, Jr. in Austin, Texas, and is still having the time of her life practicing immigration law.


� Illegal Immigration Reform and Immigrant Responsibility Act of 1996, Division C of Pub. L. No. 104- 208, 110 Stat. 3009-546 (“IIRIRA”)





� INA §201 (c)(1)(A)(ii), 201(c)(4)


� INA §203(d); 22 CFR§40.1; 9 FAM §40.1


� Imm. & Nat. Law Handbook, 2003-04 Edition, Vol.1, pg. 271.





� Imm. & Nat. Law Handbook, 2003-04 Edition, Vol.1, pg. 289.


� Id. at 290


� Id. at 289-290


� Homeland Security Act 2002, Pub. L. No. 107-296, 116 Stat.2135.


� Imm. & Nat. Law handbook, 2003-04 Edition Vol. 1, pg. 412


� Imm. & Nat. Law Handbook, 2003-04 Edition, Vol.1, pg. 412.


� INA §101(a)(15)(k), USC §118(d), 8 CFR §214.2(k)(3); FAM §41.81.


� 8 CFR §214.2 (k)(7), 8 CFR §245.1 (c)(6)(i)


� INA §101(a)(15)(K); 8 USC §1101(a)(15)(K); 8 CFR §214.2(k)(7).


� 8 CFR § [1]245.1(c)(6)(i).


� Imm. & Nat. Law Handbook, 2003-04 Edition, Vol.1, pg. 423.


� 8 CFR §214.15(1)(j)(i).


� 8 CFR §214.15(1)(j)(ii) and (iii).


� 8 CFR §214.15(1)(j)(iv) and (v).


� 8 CFR §214.15(2).


� INA §216(a), (d)(2).


� INA §101(a)(20).


� INA §216(a)(1); 8 CFR §[1]216.1.


� Pub. L. No. 101-649, 104 Stat. 4978 (hereinafter IMMACT90).


� IMMACT90 §701; INA §216(c)(4).


� IMMACT90 §702; INA §204(g), 245(e).


� Legal Immigration and family Equity Act of 2000 (LIFE Act), Pub. L. No. 106-553, 114 Stat. 2762.


� Id.


� Internet: www..gov


� USA Patriot Act of 2001, Pub. L. No 107-56


� In Ozkok, the BIA held that: 


"A conviction exists for immigration purposes where an alien has had a formal judgment of guilt entered by a court or, if adjudication of guilt has been withheld, where all of the following elements are present:  


(1) A judge or jury has found the alien guilty or he has entered a plea of guilty, nolo contendere or has admitted sufficient facts to warrant a finding of guilty, 


(2) the judge has ordered some form of punishment, penalty, or restraint on the person's liberty to be imposed, and 


(3) A judgment or adjudication of guilt may be entered if the person violates the terms of his probation or fails to comply with the requirements of the court's order, without availability of further proceedings regarding his guilt or innocence of the original charge" Ozkok 19 I&N Dec. at 549 (BIA 1988). 


	The third element was not present in the Texas statute due to the unique nature of deferred adjudication.


� Matter of G-, 9 I&N Dec. 159 (BIA 1960, A.G. 1961); Matter of Ibarra-Obando, 12 I&N Dec. 576 (BIA 1966, A.G. 1967); Matter of Luviano, Interim Decision 3267 (BIA 1996)


�According to the Joint Explanatory Statement of the Conference Committee, Congress' specific purpose in enacting section 322(a)(1) of the IIRIRA was to overturn prior precedents holding that a sentence is not "actually imposed" when the court has suspended the "imposition" of the sentence. See H.R. Conf. Rep. No. 104-828, available in 1996 WL 563320, at 495-97. See generally Matter of Esposito, Interim Decision 3243 (BIA 1995); Matter of Castro, 19 I&N Dec. 692 (BIA 1988).


� under section 241(a)(2)(A)(i) of the INA, 8 U.S.C. S 1251(a)(2)(A)(i) (Supp. V 1993).


� This is known as the “petty offense” exception.


�Intelligence Authorization Act for Fiscal Year 2000, Pub. Law 106-120 (December 3, 1999)


� Well almost. See Matter of GONZALEZ-ZOQUIAPAN, 24 I&N Dec. �HYPERLINK "http://www.justice.gov/eoir/vll/intdec/vol24/3613.pdf"��549� (BIA 2008) (1) A single act of soliciting prostitution on one’s own behalf does not fall within section 212(a)(2)(D)(ii) of the Immigration and Nationality Act, 8 U.S.C. § 1182(a)(2)(D)(ii) (2006), which provides for the inadmissibility of an alien who “procured . . . prostitutes or persons for the purpose of prostitution.” The respondent’s conviction for disorderly conduct relating to prostitution in violation of section 647(b) of the California Penal Code does not render him inadmissible under section 212(a)(2)(D)(ii) of the Act.





� But see Martinez v. Mukasey, 519 F.3d 532 (5th Cir. 2008). In conjunction with an application for re-adjustment of status, a lawful permanent resident may apply for a waiver under §212(h) despite a conviction for an aggravated felony because he adjusted status to lawful permanent residency after being admitted as a non-immigrant.


�8 U.S.C. § 1251(a)(4)(A)(i) (1994)


� Have our Constitutional rights been eroded?  Ask Juan Padilla, a citizen of the United States, currently being held without charges, bail or access to counsel at a military base.


� Matter of Collado-Munoz, Int. Dec. 3333 (BIA 1998)


�Jordan v. De George, 341 U.S. 223 (1951)


� Curiously, there is no reported case from the Board of Immigration Appeals classifying “prostitution” as a crime of moral turpitude.  I think that this is probably due to the mores of the Congress that wrote the laws.


�The term “moral turpitude” has deep roots in the law.  For example, the presence of moral turpitude has been used as a standard in legislation governing the disbarment of attorneys and the revocation of medical licenses.  Jordan v. De George, 341 U.S. 223 (1951).  Interestingly enough, there is no reported Board of Immigration Appeals decision defining prostitution as a crime involving moral turpitude.  Prostitution has its’ own separate ground of excludability, reflecting the sentiments of Congress.  


�Atlantic Richfield Co. v. Guerami, 820 F.2d 280 (9th Cir. 1987) (holding that possession with intent to distribute is a crime involving moral turpitude); Matter of Gorman, 379 N.E.2d 970, 971-72 (Ind. 1978) (holding that conviction under 21 U.S.C. § 841(a)(1) for possession with intent to distribute, conspiracy, and distribution of cocaine is a crime involving moral turpitude); Muniz v. State of Texas, 575 S.W.2d 408 (Tex. Civ. App. 1978) (holding that conviction for willfully, knowingly, and unlawfully conspiring to import a controlled substance is for a crime involving moral turpitude and is grounds for disbarment)


� A conviction for burglary of an occupied dwelling in violation of section 810.02(3)(a) of the Florida Statutes is categorically a conviction for a crime involving moral turpitude. Matter of M-, 2 I&N Dec. 721 (BIA; A.G. 1946), distinguished.


� Any intentional sexual conduct by an adult with a child involves moral turpitude, as long as the perpetrator knew or should have known that the victim was under the age of 16. Matter of Silva-Trevino, 24 I&N Dec. 687 (A.G. 2008), followed. 


� In re Fidel Garcia-Hernandez, 23 I&N Dec. 590 (BIA 5/8/03) Int. Dec. 3490. Mexican Citizen Convicted of Petty Offense is Not Ineligible for Cancellation of Removal. The respondent, convicted of a CIMT that qualifies as a petty offense, was not rendered ineligible for cancellation of removal under INA §240A(b)(1) by either his conviction or his commission of another offense that is not a CIMT. 


� As originally enacted, the statute used the term “petty offense.”  Although the current language does not contain the term, it is retained as a convenient designation.


�(Pub. L. No. 101_649, 104 Stat. 4978)


�The exception was originally enacted as Section 212(a)(9) by Section 4, Act of September 3, 1954.  It was subsequently amended by Section 13, Act of September 26, 1961, (Pub. L. No. 87_301, 75 Stat. 655) to clarify that it also applied to an alien who admitted the commission of a misdemeanor and to provide a reference to the statute defining misdemeanor. This  language was not changed until 1984, when it was substantially amended by the Omnibus Crime Control Act of October 12, 1984 (Pub. L. No. 98_473, 98 Stat. 1837).  The amendment changed the focus of the exception from a consideration of the classification of the offense to the term of imprisonment imposed or the maximum term of imprisonment possible when based on an admission.  


�  IMMACT 1990 § 509(a) (amending INA § 101(f)(8)).


�  1992-1993 Immigration & Nationality Law Handbook at 489.


�  IMMACT 1990 § 509(b).


�  Legal Opinion from the Office of the General Counsel, Feb. 22, 1991.


�Matter of Goldeshtein, 20 I&N Dec. 382 (BIA 1991), rev’d, 8 F.3d 645 (9th Cir. 1993), overruled.


�Illegal Immigration Reform and Immigration Responsibility Act of 1996, Pub. L. No. 104-208, 110 Stat. 3009 


�  The initial definition of "aggravated felony" was at § 7342 of the ADAA and read as follows:


	The term 'aggravated felony' means murder, any drug trafficking crime, as defined in section 


	924(c)(2) of title 18, United States Code, or any illicit trafficking in any firearms or destructive 	devices as defined in section 921 of such title, or any attempt or conspiracy to commit any such 	act, committed within the United States.  See 1993 -1994 Immigration and Nationality Law Handbook at 503.  


�  See INA §101(a)(43), 8 USC § 1101(a)(43), subsections (F), (G), (P), (R), and (S).


� The term admission refers to any lawful admission initially or after a trip abroad.  


� Hereinafter referred to as the Act.


�  68 Interpreter Releases 994-997 (March 3, 1991).


� See Matter of Alcantar, 20 I&N Dec. 801 (BIA 1994)


� In the Matter of Olivares, 23 I&N Dec. 148 (BIA 2001) the court held based on U.S. v. Chapa-Garza and United States v. Hernandez-Avalos, 251 F.3d 505 (5th Cir. 2001), that a Texas felony DWI is not classified as a crime of violence .


�(S) an offense relating to obstruction of justice, perjury or subornation of perjury, or bribery of a witness, for which the term of imprisonment is at least one year.


�8 U.S.C. § 1101(a)(43)(F) (Supp. II 1996), 


�8 U.S.C. § 1227(a)(2)(A)(iii) (Supp. II 1996)


�Matter of I-M-, 7 I&N Dec. 389 (BIA 1957), distinguished.


�  See 8 U.S.C. § 1326.


� See United States v. Restrepo-Aguilar, 784 F. 3d 361, 364-66 (1st Cir. 1996); United States v. Polanco, 29 F. 3d 35, 38 (2d Cir. 1994);  116 F. 3d 308, 309 (8th Cir. 1997); United States v. Cabrera-Sosa, 81 F.3d  998, 1000 (10th Cir. 1996); United States v. Simon, 168 F. 3d 1271, 1272 (11th Cir. 1999); see also Steele v. Blackman, 236 F. 3d 130, 136 & n.5 (3d Cir. 2001) (dicta). 


�See also United States v. Jackson, 986 F.2d 312 (9th Cir. 1993); United States v. Sherman, 928 F.2d 324 (9th Cir.), cert. denied, 502 U.S. 842 (1991)


� Matter of Song, 23 I & N Dec. 173 (BIA 2001).


�This summary was originally drawn from an article by former BIA member Lory D. Rosenberg.  "Immigration Consequences of Crimes; Currrent Administrative Decision affecting Criminal Aliens," by Lory D. Rosenberg and Nelson A. Vargas Padilla Interpreter Releases vol. 75, No. 22, page 800.  June 8 1998.  The author has updated  it yearly with the help of his learned friends Adan Vega of Houston, Immigration Judge Berta Zuniga, and his associate Jacqueline L. Watson all Specialists in the field.





�See People v. Soriano, 240 Cal. Rptr. 328,336 (Cal.App.1987) (holding that, when a defense attorney does nothing more than recite a "formulaic" plea admonishment to a non-citizen  client, ineffective assistance of counsel occurs because the defense attorney has not adequately explained to the client the plea's immigration consequences).


� Canadian Citizen Found Removable After BIA Holds Quashed Drug Conviction Still Valid. A drug conviction quashed by a Canadian court was not based on defect in the conviction or in the underlying proceedings, but entered solely for immigration purposes. The respondent’s “conviction” for possession of a controlled substance under INA §101(a)(48)(A) still stands. In re Pickering, 23 I&N Dec. 621 (BIA 6/11/03) Int. Dec. 3493


� (2) An alien admitted to the United States pursuant to the Visa Waiver Program who has not been served with a Notice to Appear pursuant to 8 C.F.R. Part 1240 is not entitled to a custody hearing before an Immigration Judge under 8 C.F.R. § 1236.1(d). Matter of Gallardo, 21 I&N Dec. 210 (BIA 1996), superseded. Matter of WERNER, 25 I&N Dec. �HYPERLINK "http://www.justice.gov/eoir/vll/intdec/vol25/3648.pdf"��45� (BIA 2009)


� BIA has reaffirmed Matter of Gabryelsky, Despite Changes to 212(c) The BIA held that a respondent may seek a waiver of inadmissibility under section 212(c) in conjunction with an application for adjustment of status, despite regulatory changes relating to the availability of section 212(c) relief. In re Greg Fabian Azurin, 23 I&N Dec. 695 (BIA 2005) Int. Dec. 3505.


�Matter of Mendez, Interim Decision 3272 (BIA 1996) (setting forth a full range of positive and adverse factors such as age, family ties and length of residence in this country, immigration or criminal violations, the interests of society, and the hardship of removal, each of which are to be considered in discretionary adjudication's under section 212(h)); Matter of Battista, 19 I&N Dec. 484 (BIA 1987) (emphasizing that the exercise of discretion on an adjustment application filed by an alien who was the beneficiary of an immediate relative petition approved prior to his entry as a non immigrant and who had been convicted of grand theft requires consideration of all factors, including his significant family ties).


�(Pub. L. 105-100;111 Stat. 2160, 2193) (NACARA). 


� Matter of Alonzo, 17 I&N Dec. 292 (Comm’r 1979)


� An alien who acquired permanent resident status through fraud or misrepresentation has never been “lawfully admitted for permanent residence” and is therefore ineligible for cancellation of removal under INA §240A(a), 8 USC §1229b(a)(2000). In re Siaosi Fisiimaile Koloamatangi, 23 I&N Dec. 548 (BIA 1/8/03) Int. Dec. 3486.


� While the ''S'' nonimmigrant classifications originally were to be designated S-1 and S-2, the previous use of these codes required that they be designated S-5 and S-6. See INS commentary to implementing regulations, � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=9af9fa0d0d8117ba83b7e16e68000aac&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2-27%20Immigration%20Law%20and%20Procedure%20%a7%2027.01%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=15&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b60%20FR%2044260%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzz-zSkAz&_md5=43db9f1fe4fad89b48dc637dc1283b58" \t "_parent" ��60 Fed. Reg. 44,260� (Aug. 25, 1995). See � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=9af9fa0d0d8117ba83b7e16e68000aac&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2-27%20Immigration%20Law%20and%20Procedure%20%a7%2027.01%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=16&_butInline=1&_butinfo=8%20CFR%20214.1&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzz-zSkAz&_md5=3b3a48bf6f6bd11821d2a97ad5eb9173" \t "_parent" ��8 C.F.R. § 214.1(a)(2)�, as amended, � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=9af9fa0d0d8117ba83b7e16e68000aac&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2-27%20Immigration%20Law%20and%20Procedure%20%a7%2027.01%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=17&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b60%20FR%2044266%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzz-zSkAz&_md5=20dc417d5ef313b25c19179b8ab26ae9" \t "_parent" ��60 Fed. Reg. 44,266� (Aug. 25, 1995).


� A federal or state LEA includes a state or federal court or U.S. Attorney's Office. � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=9af9fa0d0d8117ba83b7e16e68000aac&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2-27%20Immigration%20Law%20and%20Procedure%20%a7%2027.01%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=20&_butInline=1&_butinfo=8%20CFR%20212.4&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzz-zSkAz&_md5=5f689f1c5ca402aba50e22061ea10684" \t "_parent" ��8 C.F.R. § 212.4(i)�, as added, � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=9af9fa0d0d8117ba83b7e16e68000aac&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2-27%20Immigration%20Law%20and%20Procedure%20%a7%2027.01%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=21&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b60%20FR%2044264%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzz-zSkAz&_md5=bd0f2fcd5e972f286063e92be0740a2c" \t "_parent" ��60 Fed. Reg. 44,264� (Aug. 25, 1995). Only a federal LEA may request S-6 nonimmigrant classification, although either a state or federal LEA may request S-5 nonimmigrant classification. INS commentary, � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=9af9fa0d0d8117ba83b7e16e68000aac&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2-27%20Immigration%20Law%20and%20Procedure%20%a7%2027.01%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=22&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b60%20FR%2044261%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzz-zSkAz&_md5=c28bb5474462cdfa0bc73810fde13099" \t "_parent" ��60 Fed. Reg. 44,261� (Aug. 25, 1995).


� DOS commentary, � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=9af9fa0d0d8117ba83b7e16e68000aac&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2-27%20Immigration%20Law%20and%20Procedure%20%a7%2027.01%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=30&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b61%20FR%201837%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzz-zSkAz&_md5=03f422ffafffeeb679f33fadf13e5534" \t "_parent" ��61 Fed. Reg. 1837� (Jan. 24, 1996).


� INA § 101(a)(15)(S), � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=9af9fa0d0d8117ba83b7e16e68000aac&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2-27%20Immigration%20Law%20and%20Procedure%20%a7%2027.01%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=31&_butInline=1&_butinfo=8%20USC%201101&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzz-zSkAz&_md5=f73be8c9538b91615c084ee49bf32926" \t "_parent" ��8 U.S.C. § 1101�(a)(15)(S); � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=9af9fa0d0d8117ba83b7e16e68000aac&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2-27%20Immigration%20Law%20and%20Procedure%20%a7%2027.01%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=32&_butInline=1&_butinfo=8%20CFR%20214.2&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzz-zSkAz&_md5=323f9ef9a5a7e3a136bd0f486d78f765" \t "_parent" ��8 C.F.R. § 214.2(t)(3)�, as added, � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=9af9fa0d0d8117ba83b7e16e68000aac&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2-27%20Immigration%20Law%20and%20Procedure%20%a7%2027.01%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=33&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b60%20FR%2044266%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzz-zSkAz&_md5=9401c2211f3c0da91fae7b9545929ddf" \t "_parent" ��60 Fed. Reg. 44,266� (Aug. 25, 1995); DOS commentary, � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=9af9fa0d0d8117ba83b7e16e68000aac&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2-27%20Immigration%20Law%20and%20Procedure%20%a7%2027.01%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=34&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b61%20FR%201837%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzz-zSkAz&_md5=44126774ab7ef2261df7a67fd94bccb3" \t "_parent" ��61 Fed. Reg. 1837� (Jan. 24, 1996).


� T-1  Victim of a severe form of trafficking in persons, INA Section 101(a)(15)(T)(i), 8 CFR 214.11, T-2 Spouse of a victim of a severe form of trafficking in persons INA Section 101(a)(15)(T)(ii) 8 CFR 214.11(o)  T-3 Child of victim of a severe form of trafficking in persons INA Section 101(a)(15)(T)(ii) 8 CFR 214.11(o)  T-4 Parent of victim of a severe form of trafficking in persons (if T-1 victim is under 21 years of age) INA Section 101(a)(15)(T)(ii) 8 CFR 214.11(o)





� Pub. L. No. 108-193, § 1, 117 Stat. 2875 (2003).


� Office to Monitor and Combat Trafficking in Persons, U.S. Department of State, Trafficking in Persons Report 256 (2004) (hereinafter State Dept. rep.), � HYPERLINK "http://www.state.gov/g/tip/rls/tiprpt/2004" \t "_blank" ��www.state.gov/g/tip/rls/tiprpt/2004� 


� See, e.g., H.R. Rep., No. 108-264, pt. 1, at 18 (2003) (stressing that ''the 'T' visa is intended to serve as a tool for assisting law enforcement authorities, but also as a humanitarian tool for victims of trafficking and that every effort should be made to enable a victim of trafficking to benefit from the 'T' visa provision when such victim has in good faith cooperated with the investigation and prosecution of acts of trafficking.'').


� Under the statutes of the TVPA, those convicted of trafficking offenses may receive up to 20 years in prison and, in some instances life sentences. Preexisting servitude statutes carried a maximum sentence of 10 years' imprisonment. The new statutes created by the TVPA are designed to reach the subtle means of coercion that traffickers often use to bind their victims in service. Such means include the seizure of immigration documents, psychological coercion, and trickery.


Trafficking in persons includes the recruitment or transportation of persons through force, fraud or coercion for the purposes of modern-day slavery or involuntary servitude. Victims of this growing transnational crime problem – predominantly women and children – are trafficked into a wide variety of exploitative settings, ranging from the sex industry to domestic servitude to forced labor on farms and in factories.


Individuals who are victims of human trafficking and are interested in applying for the T visa can download the new I-914 form from the INS website at � HYPERLINK "http://www.ins.gov/graphics/formsfee/forms/i-914.htm" ��http://www.ins.gov/graphics/formsfee/forms/i-914.htm�. The Form I-914 serves as a self-petition application.  The purpose of the Form I-914 is to provide temporary immigration benefits to aliens who are victims of severe forms of trafficking in persons, and their immediate family members, as appropriate


� Victims of Trafficking and Violence Protection Act of 2000 (VTVPA), Pub. L. No. 106-386, § 1513, 114 Stat. 1464 (adding INA § 101(a)(15)(U), � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=48e18c45cc0aae32d35ad4790d5dfc92&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2-28%20Immigration%20Law%20and%20Procedure%20%a7%2028.02%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=68&_butInline=1&_butinfo=8%20USC%201101&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzz-zSkAz&_md5=00e2b78942ff14d97087ebbac760d32e" \t "_parent" ��8 U.S.C. § 1101�(a)(15)(U)). See also H.R. Conf. Rep. No. 106-939, at 115 (2000).


� 23 I&N Dec. 645 (BIA 2003) Interim Decision #3496


� Id.


�  IIRIRA § 321(b) amending INA § 101(a)(43), 8 USC § 1101(a)(43).


�  Matter of Reyes, 20 I&N Dec. 789 (BIA 1994); Matter of A-A-, 20 I&N 492 (BIA 1992).


�  Osuna, Juan P., Understanding the 1996 Immigration Act at 4-3 (1st ed. 1997).


�  See "The 1996 Immigration Reform Act's Effective Dates and the Applicability of the New Law: The Nightmare That Continues After You Wake Up," in Introducing the 1996 Immigration Reform Act 232, 242 (AILA 1996). 





