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Backgreund

The Viclence Againat Women Act (VAWA) was gigied in 1994 as part of the Violent
Crime Corsrol and Lav Enforcement Act of 1924 (VCCLEA, Crime Bill), Pub. L. 103-322
(Septamber 13, 1994). The VAWA amended the Immigration and Nationality Act (Act) to allow
certain gpourss and children of United States citizens and lawful permanent cezidents of the
{United Staken 1o g2l f-petition for immigrant elgesification provided certain conditions were mert,
Among these conditions is a showing that "extreme bardship® would result upon removal of the
self-petitioning zlien from the United States.

The Office of Programs igsued 3 memorandum on April 16, 1996 titled "Implementation
of Crme Bill Self-p=titioning for Abused or Battered Spouses or Children of U.S. Citizens or
Lawful Permanent Residents.” A copy of that memorandum is attached. This memorandum is
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pvalving Rattered Spouw

intended 10 amplify that guidance and to clarify questions that have aricen relating to a showing ;
of "axtreme hardship® and "credible evidence .

Haow 1 finding of "abusze" relntes to “extreme hardship"

Your memorandum requests clasification on the meaning of "extreme hardship™ as used
in the self-petitioning provisions of the Act. Specifically, you ask how it relates 10 caees in
which a finding of abuse has been made, Your memorandum aske whather o “double standard”
exists ifsﬁndingufubuseismadeinapanicﬂucmhutnﬂndingo{eﬂmwh&rdshipum
removal is not made. No double standard exists in this regard. Thae requirement thar "extremne
hardship” upon remaval be shown is separate and apart from the requirement thas a self-
petitoner establish that "abuse” exists.

Section 204(a) LY AXII)IT) of the Act allows a spoyss of a United States citizen to file &
petition for classification under paragraphs (1), (3), or (4) of section 203(a) of the Act oz x=ction
201 (b)Y (ZX AN} of ths Act if ceriain requirements are met. Section 204a)1 X B)i) of the Acy
makes & similar provision for the spouse of a lawfil permanenr residens, Children of & United
States citizen may file & petition undar saction 204{s}{ 1 AXiv) of the Act, snd children of o
lawiul permanent resident may file undar section 204a)( 1 XB)iii) of the Act. This discussian
applies to each of these petitions. Under these sections, the alien may self-perition only if:

(1) the alien resides in the Linited states;
. {2} e alicn éntered the marriage’ in good faith; and S : _ ' ;
{3) during the marriage the alien or his or her child was bantered or subjected ta '

cxtreme cruelty hy the alien's spouss,

In addition to these requirements, the alien must demonstrate that his or her rem;::vhl
would, in the opinica of the Attomey General, result in exreme hardship to the alien or the
alien's child Thess requirements are conjunctive, joined in the stanqtory texy either by comma or

by the word “2nd.” As such, each rmust ba mar separately,

The VAWA was enacted 10 end a battering spouse or parent's control over the petiioning
process and thus remave the petition as a means of controlling or intimidating an gbused spouse
or child. Thus a finding that the spouse or child has bezn "batiered ar subjected 10 extreme
cruelty” is one of the threshold elemants of the VAWA claim. While zbuse is certainly a

' This requirement dosas nat 2pply ta children Ring salf-patitions as tha vistims of banicry or eutrems crualry
perpetratod by o LPR or USC prrent. A child who is the darivatlve baneficiery of 2 parest whe ks clalming to have
been bsttared or subjeciod 10 extrems cruslty by a USC or LPR spouss would of course ba barred from eny banefi:
a5 3 derivativa benaficiary if tha principal petitioner did not mest the goad Fuith E1eTIARR o any of the other
requircmaus.  This finding weald not, howeover., prechude the child frem Rling ladependandy provided he or ghe
was tha victim of baztery or extveme cruclty inflicted by tha USC or LPR parent.
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(AL %1

hardship to the victim in the ordinary megning of the word, it is not s hardship whose existence
* depends upon whether or not the victim is removed. Congress clearly intended that aliens who
establish that they or their child were batered or subjected o exweme cruelty by their spouse

" also establish that their removal would result in extreme hardship 1o themselves or their child
could in order 1o self-petition under these provisions,

Extreme Hardship

A separate presequisite 1o filing a self-patition under the battered spouss or child
provisions of Section 204 of the Act is that “the alien i3 & person whose removal, in the opinion
of the Attomey General, would result in extreme hardship 1o the alien or a child of the alien.”
Neither the text of the Crime Bill nor the INA ircelf shads any light on the meaning of "exreme
hardship” in this or any other context. The meanings of this tarm have, however, been well-
explored in the judicial and administrative saming.

The phrass "extreme hardship” has long been prezent in the INA.? It has been most fully
explored, however, in the context of suspension of deportation cases undsyr former section 244 of
the Act. While thz discussion in theas cases is helpful, adjudicators must kesp in mind the
unique, sensilive nature of cases involving battered spouses or children and evaluate the relevant
Factore in light of that special nature. No one factor will require a finsding of exreme hardship
whenever it iz present, nor will the sheence of any one factor preclude such a finding when it in

-ahgent. All factors must be congidered. : : ' SRR

Any discussian of extrerne hardship must begin with Maiter of Anderzop, 161 & N Dec.
596 (BIA 1978), which was a suspension of deportation case. In Anderson, the Board

7 Section 21 2(a{IYBX V) allows 2 weiver of inzdmizzibility under seetion 212{a}{INB) of the Act (unlzwiul
pressnce) in the cass of an immigrant wha i the spouss or son er daphtey of g United Srates clejzen or Iawﬁxlw
permanant resident if the denial af admission fe the alien would result in "extrems hardchip® © tha USC or LPR*

$pousa or parenl.

Secrion 212¢(h) 1B} allows for 2 waiver of inadmissibility under sections 212{a)2X AXD(L. {11, (B). (D), and {E)
af the Act for an immigrant spouse, parent, son or danghter of 8 Unhed States citizan or lawful parmanent residant if
the denial of zdmissian ta the elien would result in “catreme handship™ to the USC or LFR spouse, parent, 108, of

daughrsr,

Section 21201) of the Act allows for 3 waiver of [nadeaizaibility under section 212(a){(6)(C) of tha Ast (Grend or
misrepressntation) in the case of =n immigrant wha is tha spoute, con of dsughwer of a Unitad Statag chiizen or
liwful permansnt resident if the denial of sdmission (o the alien would result ia "exrema hardship® ka the USC or
LPR spoyse or parent.

Sqetion 116(ci4) of the Act allows for a waiver of the feilure ta (il 2 petition to remove the conditivns of
conditional residest status if, emang other things, "sxtrema hardship® would resuli upon remaval,

£
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eitablished the basic factors 1o be considered in determining the existence of "extreme hardship "~ -

(1) the alien's age,

(1) length of residence in the United Stares,

(2) family ties in the United States and abroad,

(3) haslth,

(4) financial status business, or accupation,

(3) the possibility of other means of adjustmen; of st2tus,

(6} 1he alien's immigration history,

(7) the alien's position in the cammunity,

(8) and the economic and political conditinns in the country 1o which the alien may be rerurnad,

The Board has held thar extremea hardship is not a definable term of fixed and inflexible
megning, and that the elements 1o establish extreme hardship are dependent upon the facts and
circumstances of each casa. See Marter of Chumn itazi, 16 I&N Dec. 628 (Bia -1978Y; Matter of
Kim, 15 1&N Dec. 88 (BIA 1974); Mauer of Sangster, 11 1&N Dec. 309 (BIA 1965). Each case
must be carefully evaluated, and all possible hardship factors must be weighed together. See,
Tumiy, INS, 997 F.2d 1306 (10th Cir.1993); - Co 819 F.2d 558, 563
(5th Cir-}9ET); Prapavat v, INS, 662 F.2d 561 (9th Cir.1981).

Factaes which may not alone he determinative should be considered, and may bacoms g
significant or even critical fagtor when weighed with all the othar circumstances presented,
‘These factors should be viewed in light of the Board's statement that 5 reswictive view of extrema
hardship is not mandated either by the Supreme Court or by its own case Jaw, See Matter of L .
Q-G-, Interim Dacisian 3281 (BIA 1936). Moreaver, adjudicators reviewing battered spauss and
child petitions should b= mindfu] of the remedial nature of the self-petitioning provisions of the

(December 2. 1997)). While the clarificanon In Ehat nade 2ppiiss 1o all applications reulring “exemas hardship,” It
is not Intended a bs axhaysnve ang doea not precluda the consideration af fectors which it does not diecugs,
Adjudicators in all contary, fat oaly the VAWA concast, thould be zensitive 1o the clreumatances unique (o eash
casa
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Act. Remedia! provisions should generally be construad in favar of the class intended o banefit
from the remedy. Sae, Wadman v, INS. 329 F.2d 812 (Sth Cir.1964). Finally, reviewers of these
cases should 1ake an open and flexible approach o ths issue of extreme hasdship, keaping in
mind that thz fact that a particular scanario has not previously appeared in the "extreme hardship”
case law by no means suggests that il cannat now amaount 10 “extreme hardship”, While no
discussion can address the infinite range of factual circumstances that will arise in batiarad
spouse and child cases, certain circumstances zre more commonly found.

Econamic factors will frequently arise in the exireme hardship analyzis. Though
cconomic detriment alone is insufficient to support 2 finding of extreme hard<hip. Palmery.
NS, 4 F.3d 482, 488 (7th Cir. 1993): Mejia-Cargllo v. United Stares INS. 656 F.23 520, 522
(3th Cir. 1981}, it is a significant factor which must b weighed in evaluating ths totality of an
applicant's situation. The alien's inability to s=eums adequares cmployment in bis or her home
country ia especially relsvant in this regard. Adjudicators must take into considerarion the
econamic conditions in the alien's bome country, as well as unique charectevistics of the slien
which, when viewed in light of those citcumsiances, will affect his or her ability o secure
employment. Far example, an employable child who has spent most of his or her life in the ‘
United States may have language difficulties in the home couritry making employment diffieulr. @
Cultural factors in a particuler country may affect a female alisn‘s employment oppartuniriss, -
While thase examples are by no means exhaustive, they are intended 1o illusurate the open and
creative approach adjudicatars must bring 1o this issue.

_ There are many factors thar are sither unique  the baticred spouse or child seif-
petitioner or of heightened significance in those cases. For example, many countries either do
not have laws prolecting victima of abuse or domestic violence or in fact have laws or practices
which legitimize violence againn women. Adjudicators must also consider the pressnce of
relatives or friends of the gbuser who might payperuate the abuse in light of the lack of thess
protective laws.

Similarly, the abused spouse or child may be astracized or may be stgmatized either
[because of his or her failed mamriage, victimization, or abuse, Certain cultures may penalize 2
female alicu for raking action against her spouse to stop the abuse. The adjudicator must be
aware of these conditions and weigh them accordingly in making s determination of extreme
hardship. Even when countsy conditians are not overtly hastile 10 the zbuse victim, the lack of
medical, social, and psychological services for the abuse victim and the effect that will have on
the victim must be considered. While it is the self-petitionsr’s burden to produce thiz informarian
and establish that extreme hardship dozs exist in his or her cas=, adjudicatars should kesp in
mind that many gelf-petitioners will be unable to articulats or fully develop these conceprs
beyond a gensrulized statement of fear or anxiety. Adjudicators should maks themsealves aware
ol relevant coumry conditions by consulting the Depaniment of State’s Country Reporis un
Human Righis Pracrices, published annually. Also informative and published annually is the
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CIA World Factbook. Familiarity with these sources will ensure tha! each case is developed fully
and edjudicated based on complete information.

Abuse victims may often be involved in l=gal p:oceedmga relzung io child custody,
orders of protection, child support, alimony, criminal prosscutions against the abusive spouse,
and other arezs. Both the effect that removing the alien from the United Suates would have on
these praceedings and the effect that the unavailability abroad of these proceedings would have
on the alien must be considered as well,

There is no "scorecard” that can be provided 10 dstermine whether 5 particular alien's
removal from the United Stares would lead 1o extreme hardship. Instead, adjudicators must take
an open approach to the totality of the case. Adjudicators must keep in mind the fact that the
guiding case law was developed in the context of applications for relief in deportation or removal o
proceedings apainst aliens already found deportable by an Immigration Judpe. Aliens wha file
affimmarive applicationz have not been the subject of x decision by the Servics that their cage [

-merits the allocarion of enforcement resources involved in & removal proceeding, and have not |
been found deporteble by an immigration judge. Finally, edjudicators should also keep in mind :
the remedial natre of the salf-petitioning statute. _ ]

Recent changes w the Act alen shed light on the meaning of extreme hardship. Prior o
1962, section 244(a)(1) of the Act required "exceptional and extremely unusual hardship.” [n o
1862, Congress ameanded the suspension stanmne o require only "extreme” hardship, and left the |
"exceptionzl and extremely unusual hardehip® language intact solely for thoss aliena who were f
sonvicred of crimes, ar who were otherwise departable an other specified grounds. Sec Act of ‘ o P
October 24, 1962, Pub. L. No. 87-885, S 4, 76 S1at. 1247. The Board determined that in
amending scction 244(a) 1) in this manner, Congress intended 10 lessan the degres of hardship b
required to qualify for ordinary suspension of deportation. Ses Marter of Hwang, 101 & N Dec. - e
4438 (BILA 1964).

Similarly, before the passage of the Illegal Immigration Reform and Immigrans
Responsibility Act of 1996, Pub. L. [04-208, 110 Stat. 208 ("IIRIRA"), suspension of
dcportaliﬂn was govemed by section 244 of the Act. [TRIRA eliminated that form of relief and
replaced i with "Cancellation of Remaval®, found in new tection 240A of the Act Suspenslon
of deportation under section 244 praviously required a showing only of “exireme hardship” in
most cases and a shawing of “exceptional and extremely unusual” hardship in cases where
deportability was based on criminal, security, or fraud-refared grounds. !

After IIRIRA, cancellation of removal requires a shawing of “exceptional and extremely 8
unusual” hardship in all ceses involving sliens who would previously have applied for
suspension of deportation under section 244 of the Acl. Also, the hardship must be to the United
Stateg citizen or lawful parmanent resident spouse or child. Significantly, however, Cangress leil 3
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intact the requirement that battered spouses and children show only "extreme hardship” before
cancallation of removal (suspension) can be granted in their cases. Congreas thus intended to
apply 2 lower standard to batiered spousss and children. -

Documentary Raguiremeats

Your memorandum also raises the question of what cvidence rises to the level of
nsredible evidence.® Generally primary or secondary evidence must be submitted with an
immigrant visa petition. Seg 8 CFR 204.1. However, that section allows the battered spouse or
child self-petiioner 10 submit "any credible evidencs” and doss not require thag tha slien
demonstrate the unavailability of primary or secondary evidence. This requirement stems from
gaction 204(a) 1 {H) of the Act, which requires the Service to consider "any credibls evidence
which is relevant 1o the petition” before reaching a decision. A self-petition may not be denied
for faiiure 1o submit particular evidence, It may only be denied on svidentiary grounds (fthe
evidence that was submitted is not credible or otherwies fails w establish eligibilisy. [t is within
the Service's sale discretion 1o determine what evidence is credible and to determine what weight
10 give that evidence.

The detarmination of whar evidance is credible is one that must be made by the
adjudicating officer on & case-by-case basis. Frequently cvidence that is credible in one setting
will not be so in another. Evidence may be credible or incredible on either an internal or éxternal
beeis. Evidence that is inconsistent with the other slements of the case or other evidence in the
cass is intemnally ineredible. Evidence that dnes not coaform to external facia, much &5

' information contained in Service dawsbases, is estemally incredible. Adjudicators should
carefully review evidence in both thess regards before making 8 credibility determination. Much
like the determination of extreme hardship, the determination of whether evidence is credible
will often be a fimction of other elements of the case. For example, inconsigiencies may
accumnulale so as to render the evidence submitied not credible. In other cases, apparent
inconsistencies may disappear upon more careful examination and comparison with other
evidence submied. :

Some general principles are applicable in making a credibility determinadon. The
preamble to the Service’s interim rule implementing ths VAWA states thar “moare woight will be
given (o primary evidence and evidence provided in court documents, medical reports, police
reports, gnd other official documents ... self petitioners who submir affidavits are uryed, but not
required, ta provide affidavits from more than ane person. Gther forms of documentary evidencs
may be submired, including evidence ... not ... identified in the Serviee's regulations.” Petition to
Classify Alien as Immediate Retative of a United States Citizen or as 8 Preference Immigrant;
Self-Petitioning for Cenzin Bantered or Abusad spouses and Children, 61 F.R- 13061 (1996).
This prineiple recognizes the fact that barnered spouse and child seli~petitioners are not likely 10
have access Io the range of documents available 1o the ordinary visa petitioner for & variery of
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reasons. Many self-petitioners have been forced to flee from their sbusive spouss and do not
have accass {a crilical documents for thaf reason. Some shusive spouses may destroy documents
in an anempt to prevent the self~peritioner from successfully filing. Other self-petitioners may bs
. self-petitioning without the abusive spouse's knowledge or consent and are unable o obtain

documents for that reason.  Adjudicators should be aware of these issues angd should evaluste the
evidence submitted in that light. Adjudicators should bs sure 1o give the self-petitionsr ample
opportunity 1o zdd to the evidence submitted in support of the potition if necegsary. Asgin the
discussion of exreme hardship above, no scorecard can be provided 1o reach a conclusicn that
evidenes in & particuler case is credible. Each adjudicarer must make that determinaticn in each :
case haged on the facts and circumstances of that case only, taking inta account the limitations i
that pertain ta banered spouse md child self-pstitioners. g

ec:  Richard A Crandlemire
Asgistant Center Director
Vermont Sexvice Center

Atmachment: “lmplementation of Crime Bill Self-Petitioning for abused or Battzred Spouses or
Chi_ld:rcn of L1.8. Citizens or Lawful Permeanen: Residents” N




